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President’s Page 


_. of ail, and since this is the last issue of our Journal before 

our Annual Convention and election of a new president, I wish to 
express my sincere appreciation for the wonderful help and co-opera- 
tion of all officers and members of the Executive Committee, com- 
mittee chairmen and members, and all others who have been called on 
for help and assistance. With such help and co-operation my job has 
been an easy one, and without it the task would have been beyond 
my ability. 

Herein elsewhere you will find the full program for the Annual 
Convention. If you have not already done so; do not longer delay 
making reservations at the Edgewater Beach Hotel. Entertainment 
features will also be provided for both the ladies as well as the men. 
The Edgewater Beach is one of the most delightful resort hotels in 
the entire country, and the Management will leave nothing undone 
to make your stay most pleasant and enjoyable. 


I also direct your careful attention to the Committee Reports 
which appear in this issue. I have never seen finer work and co- 
operation than that shown by the Chairmen and members of these 
committees, and I know I express your sentiments in extending the 
thanks of the Association to each of them for their unselfish and effi- 
cient work. 


Our Annual Convention has been set for September 7th, 8th and 
9th, immediately prior to the convening of the American Bar Asso- 
ciation on Monday, September 11th, so as to enable members to attend 
both conventions on the one trip. The great majority of our members 
attend the American Bar regularly and it is believed that this arrange- 
ment will lighten the traffic problem with our members coming in 
several days ahead of the American Bar Group. 


Pat H. Eacer, Jr. 
President. 
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PROGRAM 


THE INTERNATIONAL ASSOCIATION OF INSURANCE COUNSEL 
ANNUAL CONVENTION—SEPTEMBER 7, 8, 9, 1944 
EDGEWATER BEACH HOTEL, CHICAGO 


WEDNESDAY, SEPTEMBER 6 


8:00 P.M. Executive Committee Meeting. 
THURSDAY, SEPTEMBER 7 


10:00 A.M. Registration of Members and their Guests. 
2:00 P.M. Opening Session: 
1. Roll call and reading of minutes. 
2. Welcoming Address—Hon. Paul F. Jones, Former Director of 
Insurance of the State of Illinois. 
3. Response: Will R. Manier, Jr., of Nashville, Tennessee. 
4. President’s report. 
5. Introduction of new members—L. J. Carey, Chairman of 
General Entertainment Committee. 
6. Address—“Regulation of Insurance—Some Recent Trends” 
_ —Hon. C. C. Fraizer, Director, Department of Insurance, 
State of Nebraska. 
7. Announcements by Chairman L. J. “Pat” Carey of Detroit 
on behalf of Entertainment Committee, and Mrs. Milo H. 
Crawford, Chairman of Ladies General Entertainment 
Committee. 
8. Announcement of Nominating Committee. 
9. Adjournment until 9:30 A.M. next day. 


THURSDAY EVENING, SEPTEMBER 7 
6:30 P.M. President’s Reception. 
FRIDAY, SEPTEMBER 8 


9:30 A.M. 1. Call to order. 
2. Report of Executive Committee by Past President Willis 
Smith. 
3. Report of Secretary, David I. McAlister. 
4. Report of Treasurer, Robert M. Noll. 
5. Report of Editor of Journal, Geo. W. Yancey. 
6. Committee reports: 


(a) Chairman Kenneth P. Grubb of the Workmen’s Com- 
pensation Committee. 

(b) Chairman Frank X. Cull of the Casualty Insurance 
Committee will present Milton A. Albert, Attorney of 
the New Amsterdam Casualty Company, who will read 
a paper on the subject of comprehensive coverage as a 
part of the Committee’s report. 

(c) Other committee reports. 
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7. Address—Mr. John H. Hughes, Syracuse, N. Y. 
8. Announcements: 
(a) Chairman L. J. “Pat” Carey for the General Entertain- 
ment Committee. 
(b) Mrs. Milo H. Crawford, Chairman, Ladies General En- 
tertainment Committee. 
(c) Announcements regarding open forums. 
9. Adjournment until 9:30 A.M. Saturday. 


FRIDAY AFTERNOON, SEPTEMBER 8 


The following Open Forums, with interesting programs, to 
which all are invited will take place at the time designated: 


2:00 P.M. 1. OPEN FORUM: Aviation Insurance Law Committee— 

E. Smythe Gambrell, Chairman, of Atlanta, presiding. 

PROGRAM 

(a) “What Is Insurance Doing for Aviation?” by Reed M. 

Chambers, President United States Aviation Underwrit- 
ers. Discussion Leaders: Chase M. Smith, of the Chi- 
cago Bar, Counsel for Kemper Insurance; Frank J. Mar- 
ryott, of the Boston Bar, Counsel for Liberty Mutual 
Insurance Company. 
“State, National and International Legislation Affecting 
Aviation Insurance”, by Hamilton O. Hale, member IIli- 
nois and New York Bars, General Counsel American Air- 
lines, Inc. Discussion Leaders: W. Percy McDonald, 
member Memphis Bar, Chairman Tennessee Aeronautics 
Commission; Terrell C. Drinkwater, member Denver Bar, 
Vice-president and General Manager and General Counsel 
Continental Air Lines, Inc. 

(c) “Aviation Insurance Liabilities; the Servicing of Claims”’, 
by George W. Orr, of the New York Bar, Director Claims, 
United States Aircraft Insurance Group. Discussion 
Leaders: Raymond N. Caverly, of the New York Bar, 
Counsel Associated Aviation Underwriters; Forrest A. 
Betts, of the Los Angeles Bar. 

. OPEN FORUM: Fidelity and Surety Law Committee. Henry 

W. Nichols, Chairman, of New York, presiding. 

PROGRAM 

“Rights of Corporate Sureties under the Federal Assignment 

of Claims Act of 1940”—Paper on this subject to be read and 

discussed by E. Kemp Cathcart, Assistant Director and 

Attorney, Claims, Bonding Department, Maryland Casualty 

Company—and thereafter Forum open for full discussion. 
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ANNUAL CONVENTION—SEPTEMBER 7, 8, 9, 1944 
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’ 2:00 P.M. 3. OPEN FORUM: Practice and Procedure Committee. Wilbur 
E. Benoy, Chairman, of Columbus, Ohio, presiding. 
PROGRAM 

Proposed Amendments to Rule 14—Third Party Practice, by 
George J. Cooper, Detroit, Mich. 

Proposed Amendments to Rule 34—Discovery and Production 
of Documents, by Joseph H. Hinshaw, Chicago, Il. 

Proposed Amendments to Rule 56—Summary Judgments, by -_— 
Wayne E. Stichter, Toledo, Ohio. Vol 

Informal Discussion of Selected Proposed Amendments to the — 
Rules by Members of the Committee: Morris E. White, 
Tampa, Fla.; David J. Kadyk, Chicago, Ill.; G. L. Reeves, 


Tampa, Fla.; John D. Randall, Cedar Rapids, Iowa; Ben- s 
nett O. Knudson, Albert Lea, Minn. of 
FRIDAY EVENING, SEPTEMBER 8 - 
B 
6:30 P.M. Social Hour. a 
7:30 P.M. Banquet. Entertainment in charge of Pat Carey, Chairman, Gen- 
eral Entertainment Committee. Brn 
SATURDAY, SEPTEMBER 9 
9:30 A.M. 1. Call to order. Bun 
2. Address: ‘“War-Made Duties and Responsibilities of the Bar.” 
By Judge Floyd E. Thompson, of Chicago. . 
UR’ 


3. Address: Hon. Joseph W. Henderson, President, American | 
Bar Association. 
4. Report of Memorial Committee—Kenneth B. Cope, Canton, ' 
Ohio. CATE 
5. Unfinished Business. 
6. New Business (including proposed amendment to By-Laws | 
to be submitted by Robert P. Hobson, Chairman of the Davi 
Committee; R. M. Noll and Leslie P. Hemry, members.) 
. Report of Entertainment and Prize Committees. 


7 

D 
8. Report of Nominating Committee. ae 
9. Introduction of new President and presentation of gavel. 
10. Assumption of gavel by new President and announcement of Dun1 
meeting of Executive Committee for 2:30 P.M. : 
11. Adjournment by new President. : 
FARN: 
I 
5 
FREDE 
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New Members 


Since publication of the April, 1944 issue 
of Insurance Counsel Journal, the following 
have been elected to membership: 


BARNARD, HERBERT E.—St. Louis 2, Mo. 
Leahy & Leahy 
1105 Commerce Building 


BrRIMMER, LEo M.—New York, N. Y. 
Sun Indemnity Company 
55 Fifth Avenue 


Buntiy, W. E.—Philadelphia, Pa. 
Manufacturers Casualty Insurance Company 
1617 Pennsylvania Boulevard 


Burtt, Rocer C.—Cleveland, Ohio 
General Counsel 
American Casualty Co. of Reading, Pa. 
Cleveland, Ohio 


Catucart, E. Kemp—Baltimore, Md. 
Maryland Casualty Company 
701 West 40th Street 


Davipson, Cart F.—Detroit 26, Mich. 
Mason, Davidson & Mansfield 
2034 National Bank Building 


Davis, ParkKE—Tulsa, Okla. 
Insurors Indemnity & Insurance Company 
Box 1769 


Dunn, VaRDAMAN S.—Jackson 105, Miss. 
Lotterhos, Travis & Dunn 
Standard Life Building 


FARNHAM, JoHN H.—Syracuse, N. Y. 
Farnham & Martineau 
517 City Bank Building 
FREDERICKS, ALANSON Roswett—New York 5, N. Y. 


American Surety Company 
100 Broadway 
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Hert, Carrot, R.—Racine, Wis. 
Beck, Heft & DuRocher 
201 Sixth Street 


Hiccins, Grove Lawrence—Syracuse 2, N. Y. 


O’Hara & Young 
501 S. A. & K. Building 


Jounson, Harotp A.—Detroit 26, Mich. 
Standard Accident Insurance Company 
640 Temple Avenue 


Kennepy, Hayes—Chicago, IIl. 
Ryan, Condon & Livingston 
Room 983, 231 South LaSalle Street 


Keenon, R. W.—Lexington, Ky. 
Keenon, Huguelet & Odear 
504 Security Trust Company 


LowTHEr, W. E—New York 3, N. Y. 
Phoenix-London Group 
55 Fifth Avenue 


Manorin, B.—Syracuse 2, N. Y. 
Brown, Mangin & O’Connor 
1603 State Tower 


MANSFIELD, WALTER A.—Detroit 26, Mich. 
Mason, Davidson & Mansfield 
2034 National Bank Building 


Martin, Francis—New York, N. Y. 


30 Broad Street 


Martin, Witt1am Locan—Birmingham 3, Ala. 


Martin, Turner & McWhorter 
600 North 18th Street 


McConneELL, Rosert M.—Knoxville 1, Tenn. 
Frantz, McConnell & Seymour 
Burwell Building 


NorpMarkK, GoprrEy—Denver 2, Colo. 
Associate of Edgar McComb 
1020 First National Bank Building 


O’HEriw, Louis 2, Mo. 
Leahy & Leahy 
1105 Commerce Building 


O’Mattey, Toomas J.—New York, N. Y. 
45 John Street 


Srvnett, THomas P.—Rock Island, 
Sinnett & Britton 
State Bank Building 


Snopcrass, N.—Madison 3, Wis. 
General Casualty Company 
117 East Wilson Street 


SwaNnstroM, GERALD M.—Milwaukee 2, Wis. 
The Northwestern Mutual Life Ins. Co. 
720 East Wisconsin Avenue 


Westey, Georce B.—New York 3, N. Y. 
Phoenix-London Group 
55 Fifth Avenue ~ 


Waittnc, Cuartes S.—Mitohell, S. D. 
Morgan & Whiting 
207 Realty Building 


| 
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Report of Committee on Casualty Insurance 


IVE separate projects were selected for 

study and report by the committee during 
the present year. It is believed that the reports 
on each of these studies will be interesting and 
useful to the casualty insurance lawyers. The 
subjects selected are the following: 


1. THE COMPREHENSIVE LIABILITY 
POLICIES. Because of the newness of these 
forms of coverage, it is believed that not many 
practicing lawyers have an adequate under- 
standing of the coverage afforded. One of our 
committee members, Mr. M. A. Albert of New 
Amsterdam Casualty Company, presents a 

. study of these policy forms. 


2. THE LIABILITY OF A VENDOR 
FOR THE SALE OF A COMMODITY TO 
A VENDEE WHO IS ALLERGIC TO ITS 
USE. The ever-widening field of products lia- 
bility insurance and the recent development of 
scientific information on allergies make this 
subject of timely interest. Mr. S. Paul Weiss, 
another of the committee members, presents 
a discussion of the principles of law applicable 
to this type of case, with citations from many 
states illustrating the principles. 


3. INTERESTING RECENT CASES IN- 
VOLVING QUESTIONS OF COVERAGE 
UNDER ORDINARY POLICY FORMS. 
Casualty insurance attorneys are alert to dis- 
cover interesting and important coverage 
cases, but all too frequently they are missed in 
the advance sheets. Committee members P. L. 
Thornbury of the Farm Bureau Mutual Auto- 
mobile Insurance Company, Fletcher B. Cole- 
man of the State Farm Mutual Automobile 
Insurance Company, and John R. Kitch of 
Security Mutual Casualty Company, have 
selected otstanding cases for the present re- 
port. 


4. TRENDS OF CASUALTY INSUR- 
ANCE CASES DURING WARTIME. Com- 
mittee members W. C. Fraser, and Milton L. 
Baier of Merchants Mutual Casualty Com- 
pany, have contributed a timely study on 
this important subject. 

5. THE TREND OF DECISIONS UN- 
DER THE SOLDIERS AND SAILORS RE- 
LIEF ACT. The induction of millions of men 
into the armed forces and the enlistment of 
thousands of women into the auxiliary services 


have made the trend of decisions under the 
Soldiers and Sailors Relief Act increasingly 
important to the casualty insurance lawyer. 
The synopses of cases under this act published 
in the committee’s report of prior years is 
supplemented and brought up to date by com- 
mittee member Howard D. Brown. 


I 


THE COMPREHENSIVE LIABILITY 
POLICIES 


When, in the July 1943 issue of the Journal, 
Mr. Franklin J. Marryott discussed so ably 
“War Time Developments of Casualty In- 
surance”, he called attention to the develop- 
ment of standard provisions for a comprehen- 
sive form of Automobile Liability Policy, and 
for a comprehensive form of General Liability 
Policy. He made note, too, of the new “Com- 
prehensive Policy”, a combination of the auto- 
mobile and general liability provisions. 

Although these forms of coverage are com- 
paratively new in the Casualty Insurance 
field* they are now so widely used that all 
Insurance Counsel should not only be aware 
that such coverages are written, but should 
have a working knowledge of the policies them- 
selves, without which it is not possible to in- 
telligently deal with questions which might 
come before them involving these coverages. 

Just what.is comprehensive liability insur- 
ance and what is it intended to accomplish? 
To better understand its development and the 
purposes sought to be accomplished some 
brief sketch of background should prove help- 
ful. 

Liability insurance grew as the need for ad- 
ditional protection against loss from the haz- 
ards of expanding business became apparent. 
Liabilty insurors developed a new liabilty 
cover as the new liability, which might create 
a loss, became menacing. The natural conse- 
quence of such a development was to bring 
into being a number of different kinds of lia- 
bility insurance policies each excluding haz- 
ards included within the coverages of the 
others. 


*Comprehensive Automobile Policy effective Janu- 
ary 20, 1941; revised 2/1/43 

Comprehensive General Liability Policy effective 
January 20, 1941; revised 2/1/43 

Comprehensive Liability Policy effective February 
1, 1943. 
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Employers’ Liability insurance was devel- 
oped when the liability of employers for in- 
juries sustained by their employees became so 
serious a matter for the employers, that they 
could not run the risk of jeopardizing their 
businesses by facing large judgments awarded 
to injured employees. 

Then as the menace of liability to members 
of the public grew, the insurors, to meet this 
new hazard, provided public liability insur- 
ance. No one public liability insurance policy, 
in its early stages, appeared to be practicable 
to cover the entire field of liability insurance. 

The Owners, Landlords and Tenants policy 
put in its appearance. This policy covers pri- 
marily the legal liability of the owner, lessor 
or occupant of the premises against the prem- 
ises hazards. 

Manufacturers’ public liability policies and 
contractors’ public liability policies were de- 
veloped. Branching out from those were public 
liability policies for elevator liability insur- 
ance, teams liability insurance, products lia- 
bility insurance and automobile liability in- 
surance. 

Then came the need for “Protective Insur- 
ance”. An owner of property needed protec- 
tion from liability which might be found 
against him by reason of his having let part 
of his work to independent contractors. The 
liability insurance policy of the owner did not 
provide coverage for the hazards of construc- 
tion operations performed by independent con- 
tractors. Yet it was possible that the owner 
might be held liable for the acts of his in- 
dependent contractors. Owners Protective 
Liability Insurance was born. 

The same proved true as respects general 
contractors. Contractors Public Liability Pol- 
icies were written at a premium based on the 
operations of the contractor and the coverage 
was necessarily limited to those operations. 
But contractors found it a part of good busi- 
ness to sub-let certain parts of their work to 
others, and insurance to cover a possible lia- 
bility arising from the performance of the 
work sub-let was needed. The answer was 
Contractors’ Protective Liability Insurance. 

Then came Contractual Liability Insurance 
designed to cover the liability from losses 
arising out of the assumption, by contract, of 
the liability of others such as liability assumed 
under hold harmless agreements, railroad side- 
track agreements, easement grants, and other 
agreements of like nature, which need not be 
discussed at length here. 
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It must be kept in mind that as each new 
insurance policy was developed it excluded 
from its coverage any liability within the 
coverages of other policies. The Public Lia- 
bility Policy excluded the liability of the in- 
sured for injuries sustained by his employees. 
The Employers’ Liability Policy gave that pro- 
tection. The Manufacturers and Contractors 
Public Liability Policies excluded coverage 
for automobile, teams, elevators, protective 
liability and products liability because separ- 
ate policies were developed to deal with those 
special hazards. 

The reason for these many kinds of separ- 
ate coverages given by single policies appeared 
reasonably sound. The insured had the op- 
portunity of selecting the kinds of insurance 
he felt best suited to his needs without the 
necessity of paying premiums to cover hazards 
which he felt would never exist in his busi- 
ness. The theory was the theory of selectivity. 
The property owner would buy an Owners 
Landlords and Tenants policy but he would 
need no elevator coverage if he had no ele- 
vators. Therefore he would not purchase an 
elevator policy. He might even be willing to 
take the risk that he would suffer no losses 
from the use of his automobiles or teams and 
elect not to buy that kind of insurance pro- 
tection. 

He has been required to discover the haz- 
ards which exist in his business and to choose 
the policies needed for his protection. In many 
instances he would buy only insurance against 
a minimum of hazards with which he could 
not afford to gamble. He was, after a fashion, 
encouraged to keep his insurance cost at a 
minimum by gambling with his assets. 

But today it is easy to understand how in- 
creasingly difficult it has become for an in- 
sured to anticipate all of his insurance needs. 
Mr. E. W. Sawyer makes the following ob- 
servations,* 


“For years the separate coverage plan 
functioned with reasonable efficiency. Per- 
haps there will always be a need for separ- 
ate covers. However, the rapid changes in 
our business economy wrought by the ac- 
celeration of transportation and communi- 
cation facilities spot-lighted the inadequa- 
cies of that plan. 

The territorial extent of thousands of 


*Quoted from Comprehensive Liability Insurance 
by E. W. Sawyer with the permission of The Week- 
ly Underwriter, New York. 
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businesses expanded to include the entire 
country. Branches were opened. Other busi- 
nesses were absorbed. Affiliates were cre- 
ated or acquired. Decisions creating or as- 
suming exposure to liability loss were made 
at many different points. Activities were di- 
rected at a distance by telephone or tele- 
graph. No longer could an insured antici- 
pate his insurance needs. 

With the increased use of credit came a 
greater reliance upon liability insurance as 
a stabilizing factor; and uninsured liability 
exposure was inconsistent with credit sta- 
bilization. 

For these and other reasons it became 
apparent several years ago that liability 
insurance as it had been written must be 
modified to keep pace with changes in busi- 
ness economy.” 


For an insured today to be able to antici- 
pate all of his insurance needs is almost next 
to impossible. 

Insurance, then, must be patterned to deal 
with the new situations which arise. The pres- 
ent answer is Comprehensive Liability Insur- 
ance. 

As far back as 1939 a comprehensive lia- 
bility insurance program was under considera- 
tion by the National Bureau of Casualty and 
Surety Underwriters and the Mutual Casual- 
ty Insurance Rating Bureau. 

Those organizations developed a natior- 
wide program which was promulgated late in 
1940. 

Policies were announced to be issued under 
standard provisions, except on the Pacific 
Coast where a substantially similar form is 
used. The policies are known as the Compre- 
hensive General Liability Policy and the Com- 
prehensive Automobile Liability Policy. The 
Comprehensive Liability Policy, a combina- 
tion of the Comprehensive General and the 
Comprehensive Automobile Policies is also of- 
fered for use in States not having supervisory 
powers over rates. 


THE COMPREHENSIVE GENERAL 
LIABILITY POLICY 


The Comprehensive General Liability Pol- 
icy is designed to cover all liability of the in- 
sured except that based upon the use of auto- 
mobiles. The objective has been to afford pro- 
tection against liability for any hazard not 
excluded. To accomplish this it was necessary 
to give broad automatic coverage. 
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The insurance protection is no longer lim- 
ited to the kind of business in which the in- 
sured is engaged at the time the policy is writ- 
ten. It must, to give the comprehensive cover- 
age intended, follow all of his activities even 
though the nature of his business operations 
changes completely. The coverage, therefore, 
applies to all operations which are not speci- 
fically excluded. Nor is the coverage limited 
to the locations used at the time the insurance 
is written. Business may expand, new loca- 
tions may be purchased or leased, it may and 
often does expand to other states. The Com- 
prehensive General Liability Policy automatic- 
ally applies to hazards of the liability thus 
created. 

The plan reverses the old procedure. In- 
stead of insuring against only hazards enum- 
erated, the insurance is broad enough to em- 
brace all exposures to liability loss except 
those specifically stated as not covered. 

To determine the scope of the coverage we 
must consider the insuring clauses, then exam- 
ine the exclusions to determine what hazards 
embraced by the insuring clauses are specifi- 
cally excluded. And the exceptions are few. 

Under the standard insuring clauses the 
Company agrees: 

“Coverage A—Bodily Injury Liability—to 
pay on behalf of the insured all sums which 
the insured shall become obligated to pay 
by reason of the liability imposed upon 
him by law, or assumed by h‘m under con- 
tract as defined herein, for damages, in- 
cluding damages for care and loss of serv- 
ices, because of bodily injury, sickness or 
disease, including death at any time result- 
ing therefrom, sustained by any person or 
persons and caused by accident.” 


“Coverage B—Property Damage Liability 
—To pay on behalf of the insured all sums 
which the insured shall become obligated 
to pay by reason of the liability imposed 
upon him by law, or assumed by him under 
contract as defined herein, for damages be- 
cause of injury to or destruction of proper- 
ty, including the loss of use thereof, caused 
by accident. 


Unlike the Comprehensive Automobile Pol- 
icy, property damage coverage is optional un- 
der the Comprehensive General Policy. It may 
be excluded entirely, may be written to cover 
all of the insured’s exposure, or by endorse- 
ment, may be written to cover only a portion 
of the insured’s risk. 
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Only two limitations are to be found in 
these insuring agreements. The loss must be 
“caused by accident”, and the coverage for 
the insured’s liability assumed by him under 
contract, is limited to “contract” as defined 
in the policy. Condition 3 of the policy de- 
fines contract as follows: 


“The word ‘contract’ shall mean a warranty 
of goods or products or, if in writing, a 
lease of premises, easement agreement, 
agreement required by municipal ordinance, 
sidetrack agreement, or elevator or escala- 
tor maintenance agreement.” 


Except for those limitations in the insuring 
clauses the language does embrace all liability 
imposed upon the insured by law for damages. 

There are few standard exclusions. The cov- 
erage does not apply: 


“(a) to liability assumed by the insured 
under any contract or agreement not de- 
fined herein; 

(b) except with respect to operations per- 
formed by independent contractors, to the 
ownership, maintenance or use, including 
loading or unloading, of (1) watercraft 
while away from premises owner, rented or 
controlled by the named insured, (2) auto- 
mobiles while away from such premises or 
the ways immediately adjoining, or (3) air- 
craft; 

(c) under coverage A, except with respect 
to liability assumed under contract covered 
by this policy, to bodily injury to or sick- 
ness, disease or death of any employee of 
the insured while engaged in the employ- 
ment of the insured, or to any obligation 
for which the insured or any company as 
his insurer may be held liable under any 
workmen’s compensation law; 

(d) under coverage B, to injury to or de- 
struction of (1) property owned, occupied 
or used by or rented to the insured, or (2) 
except with respect to liability assumed un- 
der sidetrack agreements and the use of ele- 
vators or escalators, property in the care, 
custody or control of the insured, or (3) 
any goods or products manufactured, sold, 
handled or distributed or premises alien- 
ated by the named insured, or work com- 
pleted by or for named insured, out of 
which the accident arises; 

(e) under coveraze B, except with respect 
to liability assumed under contract covered 
by this policy and except insofar as this 
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exclusion is stated in the declarations to 
be inapplicable, to (1) the discharge, leak- 
age, or overflow of water or steam from 
plumbing, heating, refrigerating or air-con- 
ditioning systems, elevator tanks or cylin- 
ders, standpipes for fire hose, or industrial 
or domestic appliances, or any substance 
from automatic sprinkler systems, (2) the 
collapse or fall of tanks or the component 
parts or supports thereof which form a part 
of automatic sprinkler systems, or (3) rain 
or snow admitted directly to the building 
interior through defective roofs, leaders or 
spouting, or open or defective doors, win- 
dows, skylights, transoms or ventilators, 
insofar as any of these occur on or from 
premises owned or rented by the named 
insured and injure or destroy buildings or 
contents thereof.” 


Although there is an exclusion of the haz- 
ards which ordinarily are insured under auto- 
mobile liability policies this exclusion does not 
remove from the comprehensive general liabi- 
lity policy all coverage for the use of auto- 
mobilies. Liability arising from the use of au- 
tomobiles on the premises or the ways imme- 
diately adjoining is within the coverage of the 
policy. So also, it is to be noted, is “protec- 
tive liability” coverage given for liability 
which might arise from the use of automobiles 
by independent contractors. 


Assault and Battery is deemed to be an 
accident unless committed by or at the di- 
rection of the insured. 

Summing up, it can readily be seen that, 
except for the limitations established by the 
standard insuring clauses and exclusions, all 
hazards of liability loss (other than automo- 
bile) are covered, whether such hazards are 
shown to exist or not. The insurance is no 
longer limited to only those specific hazards 
against which an insured might ask for pro- 
tection. 


THE COMPREHENSIVE AUTOMOBILE 
LIABILITY POLICY 


We have seen that the Comprehensive Gen- 
eral Liability Policy has as its objective the 
coverage of all liability hazards other than 
those which are insurable under automobile 
liability policies. The coverage is intended to 
be completely automatic through the all in- 
clusive insuring agreements, subject only to 
several clearly outlined exceptions. 

In like fashion the Comprehensive Auto- 
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mobile Liability Policy is designed to afford 
complete automatic coverage for all hazards 
of automobile liability. 

Generally, for the purposes of automobile 
insurance coverage, liability has been divided 
into three groups; the liability arising from 
the ownership, operation, or use of, 


(1) Owned automobiles 
(2) Hired automobiles 
(3) Non-owned automobiles 


Separate coverages and policies were designed 
to give the insured the protection he felt he 
needed against those hazards. He could and 
often did select only those coverages which he 
believed were absolutely necessary to fill his 
needs. He might consider it important to pur- 
chase protection only for his owned automo- 
biles. He was, in many instances, likely to 
overlook entirely the possible exposure to lia- 
bility which arises from the use, in his busi- 
ness of hired or non-owned automobiles. He 
might, as is so often the case, be unaware 
that such a potential liability exists. 

More often, the opportunity to select only 
those coverages which would protect him 
against hazards which exist in his business, 
and against which he dared not to be unin- 
sured, led to his trying to save by taking 
chances. He would insure only against those 
hazards which he anticipated might result in 
a loss and remain uninsured against those 
hazards which he hoped would not produce 
losses. 

Then, too, completely automatic coverage 
has come to be of vital importance to the 
business whose operations are widly scattered. 

New exposures to liability might be created 
from day to day by branch offices; hazards 
arising from the use of hired automobiles, che 
use by employees of their own automobiles in 
the business of the insured, or even by the 
purchase by the insured of new automobiles. 

Under the basic policies unless certain con- 
ditions are strictly complied with, an insured 
is likely to find himself without coverage for 
these newly created exposures. 

But the Comprehensive Automobile Policy 
is designed to overcome that difficulty. 

By its insuring clauses it undertakes to 
cover all liability arising out of the ownership, 
maintenance or use of any automobile. It is 
of no consequence whether the automobile is 
owned, hired or borrowed. It may, as so often 
happens, be owned by an employee and used 
in the insured’s business. If the liability arises 
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out of an automobile hazard there is coverage. 
Under the standard insuring clauses the 

company agrees: 
“T. Coverage A—Bodily Injury Liability— 
To pay on behalf of the insured all sums 
which the insured shall become obligated 
to pay by reason of the liability imposed 
upon him by law for damages, including 
damages for care and loss of services, be- 
cause of bodily injury, sickness or disease, 
including death at any time resulting there- 
from, sustained by any person or persons 
caused by accident and arising out of the 
ownership, maintenance or use of any auto- 
mobile.” 


“Coverage B—Property Damage Liability 
—To pay on behalf of the insured all sums 
which the insured shall become obligated to 
pay by reason of the liability imposed upon 
him by law for damages because of injury 
to or destruction of property, including the 
loss of use thereof, caused by accident and 
arising out of the ownership, maintenance 
or use of any automobile.” 


It is to be noted that as in the Comprehen- 
sive General Liability Policy the coverage is 
for “bodily injuries” and “injury to, or de- 
struction of property” caused by accident. 
Except for those limitations the language is 
all inclusive, subject only to several standard 
exclusions; the policy does not apply: 


“(a) to liability assumed by the insured 
under any contract or agreement; 

(b) under coverage A, to bodily injury to 
or sickness, disease or death of any em- 
ployee of the insured while engaged in the 
employment, other than domestic, of the 
insured, or while engaged in the operation, 
maintenance or repair of the automobile; or 
to any obligation for which the insured or 
any company as his insurer may be held 
liable under any workmen’s compensation 
law; 

(c) under coverage B, to injury to or de- 
struction of property owned by, rented to, 
in charge of or transported by the insured.” 


The insuring agreement defining “Insured”, 
sometimes referred to as the “Omnibus 
Clause”, provides that, with respect to owned 
and hired automobiles, coverage is afforded 
not only for the named insured but for any 
person or organization legally responsible for 
the use of such automobile, if the actual use 
is with the permission of the named insured. 
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As to non-owned automobiles the policy pro- 
tects any executive officer of the named in- 
sured with respect to his liability for use, in 
the business of the named insured, of any non- 
owned automobile. 


As has been the custom there are certain 
specified limitations and exceptions to the 
extension of insurance. 


“Definition of ‘Insured’. The unqualified 
word ‘insured’ includes the named insured 
and also includes any person while using 
an owned automobile or a hired automobile 
and any person or organization legally re- 
sponsible for the use thereof, provided the 
actual use of the automobile is with the 
permission of the named insured, and any 
executive officer of the named insured with 
respect to the use of a non-owned auto- 
mobile in the business of the named insured. 
The insurance with respect to any person or 
organization other than the named insured 
does not apply: 

“(a) to injury to or sickness, disease: or 
death of any person who is a named in- 
sured ; 

(b) with respect to an automobile while 
used with any trailer not covered by like 
insurance in the company; or with respect 
to a trailer while used with any automobile 
not covered by like insurance in the com- 
pany; 

(c) to any person or organization, or to 
any agent or employee thereof, operating 
an automobile repair shop, public garage, 
sales agency, service station or public park- 
ing place, with respect to any accident aris- 
ing out of the operation thereof; 

(d) to any employee with respect to injury 
to or sickness, disease or death of another 
employee of the same employer injured in 
the course of such employment in an acci- 
dent arising out of the maintenance or use 
of an automobile in the business of such 
employer; 

(e) with respect to any hired automobile, 
to the owner thereof or any employee of 
such owner; 

(f) with respect to any non-owned automo- 
bile to any executive officer if such automo- 
bile is owned in full or in part by him or a 
member of his household.” 


A policy condition defines, for the purposes 
_of coverage, the word automobile. This condi- 
tion states that: 


“The word ‘automobile’ shall mean a land 
motor vehicle trailer or semitrailer, pro- 
vided the following described equipment 
shall not be deemed an automobile except 
while towed by or carried on a motor ve- 
hicle not so described; any crawler-type 
tractor, farm implement, farm tractor or 
trailer not subject to motor vehicle regis- 
tration, ditch or trench digger, power crane 
or shovel grader, scraper, roller, well drill- 
ing machinery, asphalt spreader, concrete 
mixer and mixing and finishing equipment 
for highway work, other than a concrete 
mixer of the mix-in-transit type. The word 
‘trailer’ shall include semitrailer. 

‘Owned automobile’ shall mean an automo- 
bile owned in full or in part by the named 
insured. 
‘Hired automobile’ shall mean an automo- 
bile used under contract in behalf of the 
named insured provided such automobile 
is not owned in full or in part by or regis- 
tered in the name of (a) the named insured 
or (b) an executive officer thereof or (c) 
an employee or agent of the named insured 
who is granted an operating allowance of 
any sort for the use of such automobile. 
‘Non-owned automobile’ shall mean any 
other automobile. 

The terms of this policy shall apply sep- 
arately to each automobile insured here- 
under but a motor vehicle and a trailer or 
trailers attached thereto shall be held to 
be one automobile as respects limits of lia- 
bility.” 

The purposes of use of the automobiles are 


stated as follows: 


“Purposes of Use Defined. (a) The term 
‘pleasure and business’ is defined as per- 
sonal, pleasure, family and business use. 
(b) The term ‘commercial’ is defined as use 
principally in the business occupation of 
the named insured as stated in item 1, in- 
cluding occasional use for personal, pleasure, 
family and other business purposes. (c) 
Use of an automobile includes the loading 
and unloading thereof.” 

Another condition states that: 

“Assault and Battery shall be deemed to 
be an accident unless committed by or at 
the direction of the insured.” 


It should be pointed out that the “Other 


Insurance” clause now provides as respects 
non-owned automobiles, that the insurance 
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under the policy shall be excess insurance over 
and above any other valid and collectible in- 
surance available to the insured, eithef as an 
insured under a policy applicable with respect 
to such automobile or otherwise. 

In brief then, the Comprehensive Automo- 
bile Liability Policy departs from previous 
Automobile insurance practice in that it cov- 
ers all liability of the insured from the owner- 
ship, maintenance or use of any automobile, 
regardless of kind or ownership. The ‘insured 
gets complete coverage and pays a premium 
determined by audit and based upon the ac- 
tual risk to which he is exposed while the 
policy is in force 


THE COMPREHENSIVE LIABILITY 
POLICY 


As has already been noted the Comprehen- 
sive Liability Policy is a combination of the 
Comprehensive General and the Comprehen- 
sive Automobile Policies. The use of the com- 
bination policy was authorized in most states, 
but was not allowed in some which permitted 
the other two forms. A substantially similar 
policy has been in use on the Pacific Coast 
for some time. 


This combination Comprehensive Policy is 
similar in its provisions to the two other poli- 
cies already discussed. 

The Bodily Injury Liability insuring clause 
is identical with that of the Comprehensive 
General Liability Policy, but there is no ex- 
clusion of liability from the use of automo- 
biles, except the exclusions found in the Com- 
prehensive Automobile Policy. 

There are two Property Damage Liability 
insuring clauses which are identical with those 
used in the Comprehensive General and the 
Comprehensive Automobile policies respec- 
tively. 

The important difference is that all bodily 
injury liability is covered under a single in- 
suring clause and subject to a single set of 
limits. There are, however, two Property 
Damage Liability insuring clauses, one for 
the automobile hazard, which is mandatory, 
and the other for the property damage (other 
than automobile) hazards, which is optional. 

The conditions, exclusions and definitions 
are the same as those found in the other two 
Comprehensive forms. 

The purpose has been to combine in one 
contract all of the coverages afforded by the 
two separate Comprehensive Policies. 
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THE COMPREHENSIVE PERSONAL 
LIABILITY POLICY 


On January 11th, 1943, a new policy, the 
Comprehensive Personal Liability Policy was 
announced. It was designed to afford compre- 
hensive coverage for residences, sports activi- 
ties and other activities not of a business 
nature. It is fundamentally a combination of 
residence and sports liability insurance, plus 
coverage for personal acts of the insured 
(other than business or professional). 

On June Ist, 1944, however, important re- 
visions in the standard provisions of this policy 
were promulgated by the National Bureau of 
Casualty and Surety Underwriters and the 
American Mutual Alliance. These revisions 
which were put into effect on a country wide 
basis, were adopted only after months of in- 
tensive study by various committees of these 
two organizations and were made in an effort 
to offer a personal liability policy broad in 
scope and simple and compact in form. 

Let us consider first the original policy and 
then note the important changes which have 
just been announced. 

Two comprehensive covers were provided 
by the original policy, bodily injury liability 
and property damage liability. Optional cov- 
erages, Premises Medical Payments, Employ- 
ers’ Liability and Employers’ Medical Pay- 
ments were also made available. These cov- 
erages were set out in insuring agreements as 
follows: 


“Coverage A—Bodily Injury Liability. 
To pay on behalf of the insured all sums 
which the insured shall become obligated to 
pay by reason of the liability imposed upon 
him by law, or the liability of others, as- 
sumed by him under written contract re- 
lating to the premises, for damages, includ- 
ing damages for care and loss of services, 
because of bodily injury, sickness or dis- 
ease, including death at any time resulting 
therefrom, sustained by any person or per- 
sons and caused by accident. 

“Coverage B—Property Damage Liabil- 
ity. To pay on behalf of the insured all 
sums which the insured shall become ob- 
ligated to pay by reason of the liability of 
others assumed by him under written con- 
tract relating to the premises, for damages 
because of injury to or destruction of prop- 
erty, including the loss of use thereof, 
caused by accident. 


“Coverage C—Premises Medical Pay- 
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ments. To pay to or for each person who 


sustains bodily injury, sickness or disease, 


caused by accident, while on the premises 
with the permission of an insured, or while 
elsewhere if the accident arises out of the 
premises or a condition in the ways imme- 
diately adjoining, the reasonable expe se 
of necessary medical, surgical, ambulance, 
hospital and professional nursing services 
and, in the event of death resulting from 
such injury, sickness or disease, the reason- 
able furneral expense, all incurred within 
one year from the date of accident. 

“Coverage D—Employers’ Liability. To 
pay on behalf of the insured all sums wh'ch 
the insured shall become obligated to pay 
by reason of the liability imposed upon 
him by law for damages, including damages 
for care and loss of services, because of 
bodily injury, sickness or disease, includ- 
ing death at any time resulting therefrom, 
sustained by any residence employee of an 
insured while engaged in the employment of 
the insured and caused by accident. 

“Coverage E—Employers’ Medical Pay- 
ments. To pay to or for each res ‘dence 
employee of an insured who sustains bodily 
injury, sickness or disease, caused by acci- 
dent, while on the premises or on the ways 
immediately adjoining, or while elsewhere 
if engaged in the employment of the in- 
sured, the reasonable expense of necessary 
medical, surgical, ambulance, hospital and 
professional nursing services and, in the 
event of death resulting from such injury, 
sickness or disease, the reasonable funeral 
expense, all incurred within one year from 
the date of accident.” 


Complete comprehensive coverage for p2r- 
sonal liability was limited, under these insur- 
ing clauses, only by the specific exclusions set 
out in the policy, and the limitation to be 
found in the insuring agreements that the loss 
must be “caused by accident.” 

The exclusions provide: 


“This policy does not apply: 

(a) under coverages A, B, C, D and E, 
to liability assumed by the insured under 
contract or agreement except, under cover- 
ages A and B, a written contract relating to 
the premises; 

(b) under coverages A, B and C, to the 


(c) under coverages A and B, to_any 
business or occupational pursuits of an in- 
sured unless necessary or incidental to such 
business use of the premises as is sp2cifi- 
cally declared in the declarations; or to any 
act or omission of an insured in connection 
with other premises owned, rented or con- 
trolled by an insured; or to the rendering 
of any professional service or the omission 
thereof; 

(d) under coverages A ard B, to the 
ownership, maintenance or use, including 
loading or unloading, of (1) watercraft 
owned by or rented to the insured, other 
than canoes or rowboats, while away from 
the premises, or (2) motor vehicles, trailers 
or semitrailers while away from the prem- 
ises or the ways immediately adjoining; 

(e) under coverage A, except with res- 
pect to liability assumed under contract 
covered by this policy, to bodily injury to 
or sickness, disease or death of any em- 
ployee of the insured while engaged in the 
employment of the insured unless assisting 
the insured in his personal sports activity, 
or to any obligation for which the insured 
or any company as his insurer may be held 
liable under any workmen’s compensation 
law; 

(f) under coveraze B, to injury to or 
destruction of (1) property owned, occu- 
pied or used by, rented to or in the care, 
custody or control of the insured, or (2) 
premises alienated by an insured out of 
which the accident arises; 

(g) to bodily injury to or sickness, dis- 
ease or death of (1) under coverages C, D 
and E, any person to or for whom benefits 
are payable under any workmen’s compen- 
sation law because of such injury, sickness, 
disease or death; (2) under coverage C, 
the named insured, any person regularly 
residing on the premises, any person if on 
the premises because of a business conduct- 
ed thereon or if the accident arises out of 
such business, or any employee of the in- 
sured while engaged in the employment of 
the insured; (3) under coverages D and E, 
any employee while engaged in structural | 
alterations, new construction or demolition 
operations or in the operation or mainten- 
ance of aircraft.” 


These exclusions narrow the broad lan- 


ownership, maintenance or use of elevators guage of the policy by taking out of the cov- 
or escalators owned by or rented to the erage business and occupational pursuits, ele- 
insured, or of aircraft; vators and escalators, automobiles and certain 
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watercraft while away from the premises and 
the employer-employee relationship. 

The coverage for residences is fully auto- 
matic. The same is true for dogs and horses. 

The coverage is extended by a definition 
of “insured” to give protection not only to the 
named insured but also, if they are residents 
of his household, to his spouse and to relatives 
of either. 


“Definition of Insured. The unqualified 
word ‘insured’ includes the named insured 
and also includes, if residents of his house- 
hold, his spouse and relatives of either un- 
der the age of twenty-one years, and with 
respect to any dog or horse owned by an 
insured, any person or organization legally 
responsible therefor.” 


All provisions of the policy which are not 
peculiar to this form of coverage follow the 
standard policy provisions used in the other 
comprehensive liability policies. 

The new revised Comprehensive Personal 
Liability Policy, adopted to become effective 
June Ist, 1944, now affords coverage under 
only two insuring clauses: 


“Coverage A—Liability (Bodily Injury, 
Property Damage and Employers’). To 
pay on behalf of the insured all sums which 
the insured shall become obligated to pay 
by reason of the liability imposed upon him 
by law, or the liability of others assumed by 
him under written contract relating to the 
premises, for damages, including damages 
for care and loss of services, because of 
bodily injury, sickness or disease, including 
death at any time resulting therefrom, sus- 
tained by any person or persons, and for 
damages because of injury to or destruction 
. property, including the loss of use there- 
of. 

“Coverage B—Medical Payments (Prem- 
ises and Employees). To pay to or for 
each person who sustains bodily injury, 
sickness or disease, caused by an accident, 
while on the premises with the permission 
of an insured, or while elsewhere (1) if the 
accident arises out of the premises or a 
condition in the ways immediately adjoin- 
ing or is caused by an animal owned by an 
insured, or (2) if the injury is sustained 
by a residence employee while engaged in 
the employment of the insured, the reason- 
able expense of necessary medical, surgical, 
ambulance, hospital and professional nurs- 
ing services and, in the event of death re- 


INSURANCE COUNSEL JOURNAL 


July, 1944 


sulting from such injury, sickness or dis- 
ease, the reasonable funeral expense, all in- 
curred within one year from the date of 
accident.” 


Under coverage “A” Bodily Injury Liabil- 
ity and Property Damage Liability (includ- 
ing employers liability) coverage is combined 
under a single standard limit of $10,000.00 
per occurrence—applying on an occurrence 
rather than on a “caused by accident” basis. 
For the purposes of coverage “occurrence” is 
defined in the policy. 


““(c) Occurrence. ‘Occurrence’ means an ac- 
cident, or a continuous or repeated exposure 
to conditions, which results in injury dur- 
ing the policy period, provided the injury 
is accidentally caused. All damages arising 
out of such exposure to substantially the 
same general conditions shall be considered 
as arising out of one occurrence.” 


Premises and residence employees medical 
payment coverage, afforded by insuring agree- 
ment B, however, is on a “caused by accident” 
basis. Note that premises medical payments 
coverage is broadened to include accidents 
caused by any animal owned by an insured, 
away from the premises. 

The definition of insured has been broad- 
ened to include all relatives of the named 
insured or of his spouse if residents of his 
household, except that basically employers’ 
liability coverage for such relatives is limited 
to employees assisting them in their personai 
sports activities. 


“Definition of Insured. The unqualified 
word ‘insured’ includes the named insured 
and also includes, if residents of his house- 
hold, his spouse and relatives of either and, 
with respect to any animal owned by an in- 
sured, any person or organization legally 
responsible therefor. The insurance with 
respect to any insured, other than the 
named insured or spouse, does not apply 
under coverage A to injury to or death of 
any employee of said insured while en- 
gaged in his employment, unless assisting 
him in his personal sports activities.” 

Important changes were made in the Ex- 


clusions as set out in the original policy. The 
new exclusions provide: 


“This policy does not apply: 

(a) to any business or occupational pur- 
suits of an insured unless necessary or in- 
cidental to such business use of the premises 
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as is specifically declared in the declara- 
tions; or to any act or omission in con- 
nection with other premises owned, rented 
or controlled by an insured; or to the 
rendering of any professional service or the 
omission thereof; 

(b) to the ownership, maintenance or 
use, including loading and unloading, of 
(1) motor vehicles, trailers or semitrailers 
while away from the premises or the ways 
immediately adjoining, (2) watercraft, oth- 
er than canoes or rowboats, exceeding 
twenty-one feet in over-all length or in- 
board motor boats, owned by or rented to 
an insured, while away from the premises, 
or (3) aircraft; but with respect to in- 
jury sustained by a residence employee 
while engaged in the employment of the in- 
sured, parts (1) and (2) of this exclusion 
do not apply, and part (3) applies only 
while such employee is engaged in the 
operation or maintenance of aircraft; 

(c) under coverage A, to any obligation 
for which the insured or any company as 
his insurer may be held liable under any 
workmen’s compensation law; 

(d) under coverage A, to injury to or 
destruction of (1) property used by, rented 
to or in the care, custody or control of the 
insured, or (2) premises alienated by an 
insured out of which the accident arises; 

(e) under coverage B, to bodily injury 
to or sickness, disease or death of (1) any 
person to or for whom benefits therefor 
are payable under any workmen’s compen- 
sation law; (2) any insured; or (3) any 
person, other than a residence employee, if 
such person is regularly residing on the 
premises, or is on the premises because of a 
business conducted thereon or is injured by 
an accident arising out of such business.” 


Note that the exclusion relating to water- 
craft is amended so that coverage is provided 
for all watercraft not exceeding twenty-one 
feet in length, except inboard motor boats, 
in addition to canoes and rowboats. 

The elevator exclusion has been eliminated. 

Under exclusion “f” of the original policy 
relating to property damage, the exclusion 
provided that the policy did not apply to 
“property owned, occupied or used by, rented 
to or in the care, custody or control of the 
insured * * *.” Under the new exclusion, now 
exclusion “d” the words “owned, occupied or” 
are eliminated. 
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‘Lue employers’ liability exclusion is elimin- 
ated with *eenect to residence employees of 
the named insures or his spouse—since this 
coverage is now includes in the basic policy 


(Coverage A). The exclusion resin om- 
ployees engaged in structural alteration. 
construction or demolition operations has alse 
been eliminated. The exclusion previously ap- 
plicable, where employers’ liability coverage 
was provided, relating to “any person to or 
for whom benefits are payable under any 
workmen’s compensation law”, has been elim- 
inated as respects Coverage A. The effect of 
this last change is to provide common law 
employers’ liability coverage in cases where a 
residence employee may be entitled to bene- 
fits under a workmen’s compensation law. 

The policy contains a definition of “prem- 
ises” which is broadened to include residence 
premises maintained by the named insured’s 
spouse as well as such premises maintained 
by the named insured. As respects Coverage 
B, the policy includes coverage for accidents 
occurring on premises where an insured is 
temporarily residing, if such premises is not 
owned by an insured. Covered also is vacant 
land owned by or rented to an insured, other 
than farm land. 

There are several other covers which are 
optional and which are made available for 
aditional premium. They provide coverage for: 


(1) The liability of members of the house- 
hold other than the named insured or his 
spouse or relatives of either. 

(2) One or two family dwellings rented by 
an insured to others for residence purposes, 
or maintained by a resident of the insured 
household other than the named insured or 
his spouse. 

(3)Employers’ liability coverage (includ- 
ing medical payments) for residence em- 
ployees of members of the household other 
than the named insured or his spouse. 
(4) Medical payments coverage for acci- 
dents arising out of the insured’s activities 
away from the premises. 


II 


LIABILITY OF VENDOR FOR SALE OF 
COMMODITY TO A VENDEE WHO 
IS ALLERGIC TO ITS USE 


HE origin and extent of the liability of a 
vendor, and the circumstances under which 
liability arises, are not as consistently uni- 
form in the decisions as might be desired. 
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Some confusion has arisen because of failure 
to take into careful considerat9 (1) the 
nature of the product, ar? (2) the character 
of the susceptibilits” v4 the person affected. 

Under (4) 1t may be observed that whole- 
som- vt innocuous articles, such as fruits, sea- 
roods and wearables, affect certain indivi- 
duals; ordinarily the vendor is not liable for 
the consequences, arising, in such instances, 
from a peculiar constitutional idiosyncrasy in- 
herent in the buyer. There being no legal fault 
or breach of warranty or deceit, no liability 
ensues. 

Under (2) it is to be noted that some per- 
sons have an abnormal susceptibility, as com- 
pared with other persons of the same “class” 
“species” as regards the same quality or quan- 
tity of certain products. Speaking generally, 
in order to give rise to a cause of action, the 
claimant, although not a “normal”, or “aver- 
age”, person, should prove that persons of the 
same “class” or “species” would have been 
similarly affected. 

The true test seems to be: Whether the 
product or commodity constituted or con- 
tained a “primary irritant” or an ingredient 
inherently or potentially dangerous; if so, the 
defendant is ordinarily obliged to prove due 
care and freedom from negligence. 

The following typical decisions, selected 
from among many cases, substantially support 
the above theory: 


Gould v. Slater, 17 N.E. 531 (Mass., 1888): 
Judg. for def.; common mordant in dye; 
irritant quality unknown. 

Gerkin v. B. & S. Co., 143 N.W. 48 (Mich. 
1913): Def. liable; dye in coat collar. 
George v. Shannon, 142 P. 967 (Kan., 

1914): Def. liable, X-ray. 

Hamilton v. Harris, 204 S.W. 450 (Tex. 
1918): Judg. for def., X-ray. 

Valmas v. Smoots, 269 Fed. 356 (Mich., 
1920): Judg. for pltf.; eye-wash contng. 
zinc sulphate. 

Flynn v. Bedell, 136 N.E. 252 (Mass., 
1922): Judg. for pltf., dyed fur collar. 
Bradt v. Holloway, 136 N.E. 254 (Mass., 
1922): Judg. for def., fur neckpiece, con- 

tained no prim, irrt. 

Mutual Life v. Dodge, 11 Fed. (2d) 486 
(C.C.A. 4th, 1926), Taylor v. N. Y. Life, 
222 N.W. 912 (Minn.,) 1929), Wheeler 
v. Title Guaranty, 251 N.W. 408 (Mich., 
1933): Def. liable for “accidental means”, 
novocaine, though pltf. hypersensitive. 
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Contra: U. C. T. v. Shane, 64 Fed. (2d) 
55 (C.C.A. 8th, 1933): Butyn as local 
anaesthetic. 

Walstrom v. Miller, 59 S.W. (2d) 895 
(Tex., 1933): Judg. for def., eye-glasses. 

Smith v. Denholm & McKay, 192 N.E. 631 
(Mass., 1934): Judg. for pltf., face 
cream. 

Arnold v. May Dept. Store, 85 S.W. (2d) 
748 (Mo., 1935): Judg. for pltf., hair 
dye. 

Bianchi v. Denholm & McKay Co., 1 Neg. 
Cs. 615 (Mass., 1939): Judz. for pltf., 
face powder, aniline. 

Zager v. Woolworth, pgh. 18, 103 C.C.H., 
F.D. & C. Law Service (Cal. 1939): 
Judg. for def. freckle cream, no prim. 
irrt. 

Ross v. Porteous, etc. Co., 3A (2d) 650 
(Me., 1939): Judg. for def., dress shield, 
no prim. irrt. 

Petzold v. Roux, 11 N.Y.S. (2d) 565 
(1939): Judg. for pltf., eyelash dye. 

Elizabeth Arden v. Brown, 107 Fed. (2d) 
938 (C.C.A. 3rd, 1939): Judg. for def., 
sun-tan oil, no prim. irrt. 

Zispola v. Adam Hat, 4 Atl. (2d) 73 (N. 
J., 1939): Judg. for pltf., dye in hat 
band. 

Ciracelli v. Lipshetz, 8 Conn. Sup. Ct. 526 
(1940): Judg. for def., lipstick. 

Willson v. Faxon, 138 App. Div. 359 (N. 
Y.): Judg. for def., though prim. irrt., 
calomel. 


Ill 


INTERESTING CASES INVOLVING 
QUESTIONS OF COVERAGE UNDER 
ORDINARY POLICY FORMS 


AUTOMOBILE POLICY CASES 


Pennsylvania Casualty Company vs. Phoenix 
19 Auto Cases 754, 139 F. (2) 823 Okla. CCA 
10th District 
Decided January 5, 1944 
Declaratory Judgment Action. Insuring Clause 
I, Coverage F—Bodily Injury—and Insur- 
ing Agreement II (a) 1 and 2—Defense, 

Supplementary payments. 


HE insurer issued its automobile liability 
policy in standard form to McAllister Oil 
Company, requiring it to pay insured’s legal 
liability for damages caused by accident and 
arising out of the ownership, maintenance, or 
use of the automobile described in the policy; 
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to defend any suit against the insured, and to 
pay attachment and appeal bond premiuin:z, 
but without obligation to apply for or furnish 
such bond. The insured automobile was in- 
volved in an accident in which Phoenix was in- 
jured, who commenced a personal injury action 
in the District Court of Ottawa County, Okla., 
and attached property of the insured to the 
value of $2504.00. The insured required, and 
the insurer procured, a release of attachment 
bond from the National Surety Company. The 
insurer agreed to reimburse the Surety Com- 
pany for any loss it might sustain by reason 
of the execution of the bond. Phoenix recov- 
ered a judgment for $10,000 in the personal 
injury action and demanded redelivery of the 
attached property or its value in money from 
the Surety Company. Plaintiff insurer then 
tendered to Phoenix and Sheriff of Ottawa 
County, the total of $5,092.50 (bodily injury 
limit of $5,000, interest and costs) by way of 
discharge of its liability and that of the Surety 
Company, which tender was refused. Insurer 
and the Surety Company then brought a de- 
claratory judgment action asking that their 
rights and liabilities under the automobile 
policy be determined. Phoenix answered as- 
serting that he was entitled to recover from 
the insurer the sum of $10,009, the further 
sum of $500 for penalty and $1,500 for at- 
torneys fees. The court held that Phoenix 
was entitled to recover $5,000 with interest 
and costs from the insurer, and $2504 from 
the Surety Company, but that Phoenix was 
not entitled to recover any penalty or attor- 
ney’s fees. Thus, the insurer was compelled 
to pay $2,504 in addition to its bodily injury 
limit of $5,000 as it would have to reimburse 
the Surety Company for the amount due from 
it under the bond issued to release the attach- 
ment. The court construed the contract under 
the Missouri Statutes, the place where the 
contract was entered into. 


Rea vs. Motors Insurance Corp. 
19 Auto Cases 708 
New Mexico Supreme Court 
Decided January 4, 1944 

Construing comprehensive coverage, except by 

collision, and damage caused by “malicious 

mischief.” No collision coverage contained 

in the policy. P 

Action by insured against insurer to recover 
for damage caused to his automobile under 
the terms of the combined additional cover- 
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age clause and comprehensive clause. In- 
sured’s car was parked on street and was 
Suuwek and damaged by a drunken driver. 
Insured teintained the damage was covered 
under the “malicivwe mischief” provision of 
the policy, while the insu..- maintained the 
damage was caused by a collision, «hich coy- 
erage was not contained in the policy. The 
court held that the damage was not the result 
of “malicious mischief’ within the meaning 
of the term as used in the policy, since that 
term meant damage caused with a deliberate 
intent to injure; that the damages caused by 
the intoxicated driver were damages resulting 
from a collision between the two automobiles, 
for which the insured was not covered. 


General Finance Co. vs. Pennsylvania Thresh- 
ermen & Farmers’ Mutual Casualty Ins. Co. 
19 Auto Cases 665 
Pennsylvania Supreme Court 


Decided January 3, 1944 
Action on Garage Liability Policy. 


Policy provided for indemnity against lia- 
bility arising by reason of the operation of 
automobiles owned by insured or use of an 
automobile for a purpose incidental to its busi- 
ness. Insured maintained a sales and service 
station where it prepared and sold automobiles 
which it had repossessed. It was customary 
for plaintiff to send certain men to repossess 
cars, who were paid by the job. One of the 
men, while bringing in a repossessed car, was 
involved in an accident. Insurer was notified 
of the collision and it defended the actions 
under a non-waiver agreement, but refused to 
satisfy the verdicts rendered against the in- 
sured. The insurer denied liability on the 
ground that the insured failed to give formal 
written notice; that the policy did not cover 
the accident because the driver was not en- 
gaged in the business described in the policy; 
and that the insurance was limited to liability 
arising in and about the locations described 
in the policy. The court held that the insurer’s 
action through its employees upon receiving 
verbal notice of the accident waived the re- 
quirement of a written notice, that the driver 
was engaged in the business of the insured 
within the meaning of the policy, that the ve- 
hicle was owned by the insured and was be- 
ing used for a purpose incidental to the busi- 
ness of the insured, and the policy provided 
coverage throughout the United States and 
Canada. 


1) 
al 
5 
ce 
1) 
ir 
g. 
a 
): 
n. 
0 
d, 
») 
it 
6 
x 
A 
e 
y 
il 
i] 
d 


Page 20 


Equity Mutual Insurance Co. vs. General 
Cas. Co. of America 
19 Auto Cases 659 
Cc. C. A. 10th Circuit 
Decided Decemb= 4U, 1943 


Declaratory insment action involving insur- 
ance ~sent’s authority to cancel. 


Missouri insurance agent had handled in- 
surance business for the Motter family for 
years. Motter, Jr., located in Kansas, request- 
ed the agent to insure his new automobile and 
the agent had a Kansas agent issue the re- 
quired automobile liability policy in the plain- 
tiff company on November 1, 1940. On Au- 
gust 19, 1941, plaintiff company wrote the 
agent and stated that it wanted to get off the 
risk because of two serious accidents within 
60 days, and requested the agent to pick up 
the policy and return it for cancellation not 
later than September 1, 1941. On August 27, 
1941, without knowledge or consent of Mot- 
ter, the agent obtained a new policy in the 
defendant company, General Casualty Com- 
pany of America, and marked plaintiff’s poli- 
cy “cancelled” on its agency books, applied 
the unearned portion of the premium of the 
old policy as part payment of the premium on 
the new policy, paid the amount of the prem- 
ium on the new policy to defendant company, 
and debited Motter for the amount of the 
premium on the new policy, less the unearned 
premium on the old policy. On August 31, 
1941, Motter had an accident and suit was 
subsequently filed by an injured party. That 
evening Motter notified plaintiff insurer and 
sent copy of letter to his agent, who in turn 
sent the carbon copy of the letter to the de- 
fendent insurer. Motter first learned of the 
attempted cancellation of plaintiff’s policy and 
substitution of defendant’s policy on Decem- 
ber 19, 1941, when he received the defen- 
dant’s policy through the mails, together with 
a request that he execute a lost policy receipt 
for the old policy and return it to the agent. 
Motter refused to do anything and sat tight. 
Both companies denied liability. Defendant 
tendered a return of the premium and de- 
manded surrender of its policy, which was 
not accepted by Motter, and refused to de- 
fend the suit. Plaintiff insurer, however, de- 
fended the personal injury suit under a Reser- 
vation of Rights. Both policies contained the 
usual clause permitting cancellation upon five 
days notice in writing to the insured. It is 
conceded that plaintiff insurer did not give 
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Motter the required five days notice. Declar- 
atery judgment action was brought to determ- 
ine which policy covered the accident. The 
court held that plaintiff’s policy covered the 
accident as there was no evidence showing 
that Motter had authorized the agent to make 
the switch in policies and the fact that the 
agent had handled the Motter family’s in- 
surance business for years did not give the 
agent the authority to cancel policies in one 
company and substitute policies in another 
company; that there was no cancellation of 
plaintiff’s policy as required by the five days 
notice clause, and that the policy was in effect 
on the date of the accident and covered it; 
that defendant’s policy never became effective 
since Motter, the insured, did not affirm the 
cancellation of plaintiff’s policy and defen- 
dant insurer was free to withdraw its offer to 
insure at any time, which was accomplished 
by defendant’s offer to return the premium 
and demand for surrender of its policy. 


Sanborn vs. Brunette el al. 
19 Auto Cases 770, 52 N.E. (2) 384 
Mass. Supreme Ct. 


Decided Dec. 27, 1943 


Action involving misstatement of residence 
declaration in insurance application. 


Plaintiff, a guest passenger of defendant 
Brunette, recovered a judgment growing out 
of an automobile accident. Plaintiff brought 
action against Standard Accident Insurance 
Company to have the policy proceeds applied 
toward payment of plaintiff’s judgment. The 
policy contained “guest occupant” coverage, 
which coverage does not come under the 
Massachusetts compulsory insurance law, and 
any defense which would be available to the 
company against the insured is equally avail- 
able against the plaintiff. The plaintiff con- 
ceded the right to disclaim if the disclaimer 
was seasonably made. The insured in her ap- 
plication stated she lived in Wellesley and 
that the automobile was garaged there. The 
declaration in the personal injury action con- 
tained a count of negligence, one for gross 
negligence, and one for illegal registration. 
The insurer furnished an attorney to defend 
the case, who filed an answer to interroga- 
tories admitting the insured was a resident of 
Boston instead of Wellesley, although insured 
had given a contradictory statement to the 
insurer. Trial was begun before an auditor on 
January 13, 1941, and plaintiff introduced 
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the interrogatories and answers relating to 
residence. Defendant’s attorney called the in- 
sured Brunette as a witness who testified that 
- at the time she applied for registration and 
the insurance, she lived in Boston and not in 
Wellesley, whereupon the attorney on behalf 
of the company disclaimed liability on the 
policy and stated that he was withdrawing as 
counsel, but upon request did continue to 
represent defendant Brunette personally until 
the close of the trial before the auditor. Plain- 
tiff claimed a waiver as insurer knew of the 
residence matter for eight months before the 
attorney denied liability at the auditor’s trial. 
On April 18, 1941, the auditor filed his report 
whereupon the attorney furnished by the com- 
pany filed defendant’s insistence on jury 
trial and a Reservation of Rights was filed 
on April 26, 1941. At the subsequent trial, 
defendant Brunette testified that she never re- 
ceived a bill from the attorney for services 
rendered her personally before the auditor, 
and she denied that she had asked him to 
represent her. The court held that the com- 
pany had disclaimed seasonably and was not 
estopped to set up the disclaimer in the direct 
suit on the policy. The court accepted the 
auditor’s record as conclusive on the point 
that the attorney furnished by the company 
had continued on before the auditor as in- 
sured’s personal attorney, and had denied 
coverage at the auditor’s hearing. The court 
also found that the company was justified 
in not denyinz coverage before the auditor’s 
hearing as the testimony showed that the com- 
pany had two contradictory statements from 
the insured which had been made by her with 
reference to her residence, and that the com- 
pany did not know which way she would tes- 
tify until she was sworn as a witness and did 
testify on the point; that the company was 
not bound to determine at its peril which one 
of her statements on the question of residence 
was correct, as it was open to the insured, 
Brunette, at the trial to explain that she was 
mistaken in her first answer. 


Hawkeye Casualty Co. vs. Western 
Underwriters Ass’n, Inc., et al 
19 Auto Cases 818 
U. S. Dist. Court of Idaho 
Decided Jan. 8, 1944 

Declaratory judgment action as to ownership 

declaration and III—permission to use the 

insured car. 

Plaintiff issued its automobile liability pol- 
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icy covering a 1940 Lincoln at the request of 
Western Underwriter’s Ass’n, Inc., in the 
name of B. J. Borresen as owner of the car. 
The registered title of the car was issued to 
Western Underwriter’s Ass’n, Inc., with The 
Pacific Finance Corp. as lien holder. Title 
was never at any time in the name of Borresen. 
Borresen purchased the car in the name of 
Western Underwriter’s, the down payment, 
and all deferred payments, on the car was 
made by Western Underwriter’s, and it was 
carried at all times as an asset of Western 
Underwriter’s, which paid the insurance prem- 
ium. The car was placed in Borresen’s care, 
and he used it on company business. Borresen 
and Hurtt, fellow employees, took a trip and 
took one Sandner to help do the driving. Up- 
on returning home, they went to Sandner’s 
place of business where they picked up two 
girl employees. Sandner took Borresen home 
and Borresen told him to take the others home 
and he would pick the car up at Sandner’s 
home or place of business the next morning. 
Instead of going home, Sandner, Hurtt, and 
the two girls started on a little trip of their 
own, which wound up in an accident about 
3:00 a. m., with one of the 16-year-old girls 
driving about 90 miles per hour. Morrow and 
Hurtt, passengers, filed suits against Sandner 
and Dresser, the 16-year-old driver. The in- 
surer denied liability on the ground: 1—that 
the girl driver was not an additional insured 
under the omnibus clause, as she did not have 
permission of the named insured to drive the 
car at the time of the accident; 2—that the 
minor driver was driving in violation of the 
laws of the State of Idaho, contrary to the 
exclusion in the policy, and; 3—that the 
named insured was not the sole and uncondi- 
tional owner of the car as stated in the policy. 
The insurer brought a declaratory judgment 
action to determine its rights and liabilities 
under the policy. The court held that by the 
expressed terms of the policy, liability was 
excluded under all three grounds set forth by 
the insurer. 


Employers Casualty Co. vs. Moore et al. 
19 Auto Cases 736 
Arizona Supreme Court 
Decided Oct. 18, 1943 
Plaintiffs, by written contract, were employed 

by injured parties to bring an action against 
an insured, growing out of the negligent op- 
eration of an automobile. 


According to contract of employment, in- 
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jured parties agreed to pay the attorneys for 
their services, one-third of amount recovered, 
whether by suit or compromise. Contract also 
provided that the retainer was to operate as 
an assignment pro tanto of any claim or right 
of recovery injured parties might have. The 
attorneys brought suit and while it was pend- 
ing, insurance company, with knowledge of 
the contract of employment, settled with the 
injured parties for $1,900. The attorneys then 
brought suit to recover from the insurance 
company for the amount due them under the 
contract. The court denied recovery to the 
attorneys on the ground that under the law 
of Arizona an action for personal injuries did 
not constitute an assignable chose in action, 
as an action for personal injuries does not sur- 
vive, and that the clients had a right to settle 
the claim without consent of the attorneys. 
Cited in support of the court’s decision are 
the following: North Chicago Street Railway 
Co. vs. Ackley, 171 Ill. 100, 49 N.E. 222, 
226; Coughlin vs.. New York Central and 
Hudson Railway Co., 71 N.Y. 443; Herbits 
vs. Constitution Indemnity Co. of Philadel- 
phia, 279 Mass. 539, 181 N.E. 723, 725. 


Atlas Assurance Company vs. Lies 
18 Auto Cases 1073 
27S. E. (2) 791, Georgia 
Comprehensive coverage. 

The insured carries comprehensive automo- 
bile coverage which excludes coverage for col- 
lision or upset. The insuring clause provides 
that damage caused directly by tornado, cy- 
clone or windstorm shall not be deemed a loss 
caused by collision or upset. Insured was driv- 
ing along a county road with a brisk wind 
blowing. As the automobile approached a 
place where a tree was standing next to the 
roadway, and when the automobile was about 
30 feet from the tree, it suddenly fell over 
and struck the automobile. The company de- 
nied coverage on the ground that the loss was 
caused by collision. The court held there was 
coverage on the ground that the common un- 
derstanding of the word “collision” under 
these facts constitutes a falling of the tree on 
the automobile and not a collision between the 
automobile and the tree. 


Fowler vs. State Automobile Mut. Ins. Co. 
19 Auto Cases 1007, 142 O.S. 483 
Ohio Supreme Court 
Decided Feb. 2, 1944 

Cooperation clause. 
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Plaintiff was injured in an automobile colli- 
sion with automobile driven by Basmaijian, 
omnibus insured under defendant’s policy. 
Basmajian was killed in the accident. Fowler 
made application to Probate Court for ap- 
pointment of administrator, and one was ap- 
pointed. Fowler presented his claim for allow- 
ance or rejection to the administrator. The 
defendant insurer notified the administrator 
that it had exclusive right under the terms of 
the policy to allow, defend, or settle all claims 
within the limits of the policy. The adminis- 
trator maintained that he had the right to 
allow or reject plaintiff’s claim on the ground 
that the Ohio law required him to allow 
or reject all claims presented to the ad- 
ministrator. Over defendant’s objection, the 
administrator allowed plaintiff’s claim to the 
extent of $2,367.25. Fowler, being dissatisfied 
with the allowance, together with the admin- 
istrator submitted the matter to reference pur- 
suant to the Ohio Probate Code. The referees 
affirmed the allowance of the administrator 
and the Probate Court confirmed their report 
and entered judgment thereon. The defendant 
insurer refused to pay the judgment and suit 
was brought under the policy by Fowler. The 
court held that there was no coverage under 
the policy as the administrator was bound to 
cooperate with the insurer according to the 
terms of the policy; that he had violated the 
cooperation clause by refusing to let the de- 
fendant handle all claims as provided for un- 
der the policy; that the provisions of the 
policy were binding upon the administrator 
of the omnibus insured. 


Basoco vs. Just, Seaboard Mutual Casualty 
Company 
Pennsylvania Superior Court No. 315 
19 Auto Cases 990, 35 Atl. (2) 564 
Decided January 27, 1944 
Knowledge of intoxication. 


Plaintiff was a guest in insured’s automo- 
bile and was injured when insured fell asleep 
and car ran off road. The insurer was notified 
and made an investigation at which time the 
insured made a statement that he had only 
a couple of eggnogs before the accident. The 
insurance company defended the personal in- 
jury case in which judgment was rendered 
for the plaintiff. After motions for a new trial 
and judgment n.o.v. were denied, the insurer 
denied liability on the ground that there was 
discrepancy between insured’s statement and 
his testimony at trial, and that he had failed 
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to disclose the fact that he was drunk at the 
time of the accident, and since he was drunk, 
he was prohibited by law from operating an 
automobile while in such condition. In direct 
suit the evidence showed that the insurer had 
knowledge three months after the accident 
that insured had been convicted on a drunken 
driving charge and his driver’s license re- 
voked; that the insurer defended the personal 
injury action with such knowledge. The court 
held that there was coverage as the insurer 
had defended the personal injury action with- 
out reservation and with knowledge of in- 
sured’s intoxication before the trial; that sim- 
ply stated it was a case in which the insured 
lied to the insurer about the facts the latter 
now contends would have justified it in dis- 
claiming cover, but that the insurer had 
failed to disclaim seasonably and was now 
estopped to disclaim. 


American Employers’ Ins. Co. vs. Liberty 
Mutual Ins. Co., et al. 
19 Auto Cases 1055 
New Hampshire Supreme Court 


Decided February 1, 1944 


Declaratory Judgment Action as to permissive 
use and scope of use. Garage Liability Pol- 
icy v. Automobile Policy. 


Plaintiff issued motor vehicle liability poli- 
cy to Cyr, covering a 1936 Oldsmobile. At the 
time of the accident, Cyr was riding (with one 
Daggett as driver) in a 1940 Oldsmobile, 
which he obtained from one Towle, a dealer. 
Plaintiff had also issued a policy to Daggett 
on his Plymouth Coupe with 5/10 limits. 
Daggett’s policy extended coverage “with re- 
spect to the operation of any other automo- 
bile” by him but “only if no other valid and 
collectible insurance is available” to him “as 
an insured under a policy applicable with re- 
spect to such non-owned automobile.” _ 

Defendant issued to Towle, the car dealer, 
a garage liability policy with limits of 10/20. 
Under the terms of this policy, coverage was 
extended to any person using the motor ve- 
hicle with Towle’s permission. 

Further facts showed that Towle tried to 
sell Cyr the 1940 Oldsmobile, and Cyr took 
the car for trial purposes, leaving his 1936 
Oldsmobile with the salesman. Upon returning, 
figures were discussed and Cyr gave the sales- 
man $10 for the purpose of having the car 
held for him until the following Monday, but 
with no intention that title should pass. There 
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was no change in the registration plates, and 
no bill of sale was delivered or .conditional 
sales agreement securing balance of purchase 
price. It was agreed that Cyr should keep the 
1940 car for trial purposes until Monday, 
and while the car was in his possession, Cyr, 
his wife, daughter, Daggett and four others 
went riding in the car. Daggett was driving 
the car at the time of the accident. Passen- 
gers in the car brought suit against Cyr, 
Towle and Daggett. The trial court held that 
the use of the 1940 Oldsmobile by both Cyr 
and Daggett was with the express or implied 
permission of Towle, the dealer; that use by 
Daggett was not a new bailment but was the 
same bailment given to Cyr; that Cyr had the 
right to let Daggett drive the car; that plain- 
tiff, American Employers’ Insurance Com- 
pany, who issued policies to Cyr and Daggett, 
was not bound to defend the actions brought 
against Cyr and Daggett, as Towle’s policy 
extended coverage to them, and was not 
bound to pay any final judgments rendered 
against Cyr or Daggett; that Liberty Mutual 
Insurance Company was bound to defend the 
actions and pay any final judgment against 
any or all of the defendants within the policy 
limits. The Supreme Court affirmed the trial 
court and in addition held that there was no 
liability under the policies of American Em- 
ployers’ Insurance Company, issued to Cyr 
and Daggett, to pay any deficiency if judg- 
ments were rendered in excess of the limits of 
the Towle policy issued by defendant. 


Zauderer vs. Continental Casualty Company 
19 Auto Cases 961 
C. C. A. Second Circuit 
Decided February 1, 1944 
Notice “As Soon As Practicable.” 


Accident occurred on October 15, 1939, 
with plaintiff driving the insured car in which 
her son and two friends and an infant son 
were passengers. Plaintiff collided with a car 
driven by one Pines, who was insured in Mary- 
land Casualty Company. Plaintiff sued Pines 
and lost, but her husband recovered a judg- 
ment of $2,000. Three other passengers sued 
Pines and plaintiffs jointly recovered judg- 
ments of over $12,000, half of which the Mary- 
land Casualty Company paid direct to the 
judgment creditors, and the other half of 
which it paid to plaintiff under a loan arrange- 
ment which she in turn paid to the judgment 
creditors, thereby extinguishing the judgments. 
Thereafter she brought the present action 
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against her insurer, Continental Casualty 
Company to recover for the liability she had 
incurred. Her insurer denied liability on the 
ground that she had failed to give seasonable 
notice as required by the policy, and that she 
failed to cooperate in the defense of the action 
and that she had no interest in any recovery 
at the time when she commenced this suit. 
Plaintiff’s evidence sought to excuse a delay 
in notice of one month on the ground that 
she sustained a brain concussion and was in 
the hospital, but the medical records showed 
that her condition was not serious and that 
she was resting comfortably most of the time. 
The jury found for the defendant insurance 
company on the issues and the Circuit Court 
of Appeals affirmed the judgment in favor of 
the insurance company; that based on the 
evidence, the jury was warranted in finding 
that plaintiff had not given reasonable notice 
as required by the policy provision “as soon 
as practicable.” 


Mortenson vs. Hawkeye Casualty Company 
19 Auto Cases 1106 
Iowa Supreme Court 


Decided February 8, 1944 
Reformation of Policy—Intention of Parties. 


Automobile dealer purchased used cars in 
Illinois and Iowa for disposal in California and 
had an arrangement with a travel bureau 
whereby the bureau furnished person to drive 
cars to California, and at same time secured 
passengers who were charged nominal sum for 
transportation. The dealer explained this prac- 
tice to the general agent for Hawkeye Cas- 
ualty Company and made arrangements to 
procure short term insurance to cover the cars 
enroute to California. One of the automobiles 
was damaged in a collision in Wyoming while 
enroute to California. The insurer denied lia- 
bility under the contract on the ground that 
that vehicle was being used to carry persons 
for a charge. Insured brought action on the 
policy as issued, and also sought reformation 
of the policy to conform to the agreement by 
removal of the exclusion clause against carry- 
ing persons for a charge. The Supreme Court 
held that there was coverage and that the 
policy should be reformed to conform to the 
intention of the parties. 


Hicksbaugh Lumber Co. vs. The Fidelity 
& Cas. Co. of N. Y. 
19 Auto Cases 956 
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Texas Court of Civil Appeals 
Decided January 27, 1944 
Violation of sole ownership provision in auto- 

mobile policy. 

Plaintiff was owner of Chevrolet truck and 
trailer on October 25, 1942, which was in- 
sured by defendant policy containing collision 
coverage. On December 5, 1942, plaintiff en- 
tered into a contract to sell the equipment to 
Hervey Lumber Company for a cash consider- 
ation of $1,000 and note for balance of $2,500. 
Equipment was delivered to Lumber Company 
and was used by it in its business, but no 
assignment or transfer of certificate of title 
was delivered to the Lumber Company. On 
December 10, 1942, the equipment was dam- 
aged in a collision while being used by the 
Lumber Company. Plaintiff assigned and 
transferred the certificate of title to the Lum- 
ber Company after the accident, and the de- 
fendant insurer knew nothing about these 
dealings until after the accident. The policy 
provided that it shall be void if the interest 
of the insured “becomes other than uncondi- 
tional and sole lawful ownership.” The Texas 
statutes provided that all sales made in vio- 
lation of the Certificate of Title Act are void 
and that no title passes until the provisions 
of the act are complied with, which required 
the procurement of a certificate of title as a 
condition precedent to the right to transfer 
a motor vehicle. Defendant insurer denied 
liability and the court held in favor of the 
insurance company; that there was no cover- 
age as plaintiff was not the unconditional 
and sole lawful owner of the Chevrolet truck 
and trailer at the time of the accident; that 
the Lumber Company had the equitable title 
and an interest therein and the legal right to 
possession and to compel the assignment and 
transfer of the certificate of title thereto. 


Greulich vs. Monnin et al 
50 N.E. (2) 310, 142 O.S. 113 
18 Auto Cases 684 
Ohio Supreme Court 
Decided July 21, 1943 


Policy Period—12 o’clock etc., provision con- 
strued. 


Plaintiff recovered judgment for $10,000 
for injuries sustained in an accident which oc- 
curred at 11:30 p. m., March 6, 1935, against 
defendant Monnin, who was insured by Motor- 
ists Mutual Insurance Company. Thereafter, 
and within one year as provided by the terms 
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of the policy, plaintiff filed a separate action 
against the insurance company instead of fil- 
ing a supplemental petition in the original tort 
case, as provided by Ohio General Code, Sec- 
tion 9510-4. The insurer’s demurrer was sus- 
tained, and then plaintiff filed her supple- 
mental petition in the original tort case, as 
provided by the Ohio Statute, but not until 
nearly five months after the one year period 
provided for in the policy had lapsed. The 
Company had denied liability under its policy 
on the ground that the policy expired at noon 
on March 6, 1935, and the accident did not 
happen until 11:30 p. m. on that date. 

Under Ohio General Code, Section 11233, 
in an action commenced, if the plaintiff fails 
otherwise than upon the merits, and the time 
limited for the commencement of such action 
at the date of failure has expired, the plain- 
tiff may commence a new action within one 
year after such date. The supplemental pe- 
tition was filed within the time required by 
this Section. 

The policy provision provided that the in- 
surance “shall continue in full force and ef- 
fect for the initial term of six months and for 
such succeeding terms of six months each” as 
required premium is paid. The policy became 
effective at 12 o’clock noon on September 6, 
1934, and the Company contended that by 
inference the insurance expired at 12 o’clock 
noon March 6, 1935. 

The Ohio Supreme Court held that in case 
of ambiguity, the construction adopted must 
be the one most favorable to the insured, and 
as the provision of the policy did not say at 
what hour the policy terminated at the end 
of a six months period, the policy was in full 
force and effect until 12 midnight on the last 
day of such six months period and that, there- 
fore, the policy covered the accident which 
occurred at 11:30 p. m. on March 6, 1935; 
that fractions of a day are not generally con- 
sidered in the legal computation of time, and 
the day on which an act is done or an event 
occurs must be wholly included or excluded, 
and the term “day” in law embraces the entire 
day; that the further fact that the Company 
had failed to treat the policy as having ex- 
pired at noon on March 6 was evidenced by 
the fact that on March 5, Monnin wrote a 
check payable to the Company for the amount 
of the premium for the next six months. This 
check was received by the Company on March 
8 and instead of returning the check, the 
Company cashed it and retained the money. 
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Furthermore, the Company did not cancel the 
policy, did not notify Monnin that his policy 
had lapsed, had waived the reinstatement fee 
of $1.00 required by the policy, and required 
no written application for reinstatement of the 
policy; that such conduct could not be re- 
conciled with any theory of lapse or cancel- 
lation. 


Smith Motors, Inc. vs. New Amsterdam 
Casualty Co. 


18 Auto Cases 1001, 11 N. W. (2) 73 
Nebraska Supreme Court 


" Decided September 24, 1943, 


Liability assumed by contract or agreement 
provision construed. 


The New Amsterdam Casualty Company 
and Central Surety and Insurance Corpora- 
tion had issued garage liability policies to 
Smith Motors, Inc., a sales agency of auto- 
mobiles. The New Amsterdam policy was in 
effect on June 27, 1937, the date of the sale 
of a used car to one Ethel Oberman. The 
Central Surety’s policy was effective from 
December 30, 1938, to December 30, 1939. 

Under the sales contract, Smith Motors, 
Inc., had represented that the car was equip- 
ped with shatter-proof glass, but in fact the 
windshield was fitted only with ordinary glass. 
On June 25, 1939, Miss Oberman was in- 
volved in an accident and was seriously in- 
jured by flying glass. She then brought suit 
against Smith Motors, Inc., for misrepresen- 
tation and breach of warranty with respect to 
the glass in the windshield. New Amsterdam 
refused to defend and denied liability. The 
plaintiff defended the action and after the 
trial started, plaintiff settled the Oberman 
suit by the payment of $437. Plaintiff then 
brought suit against both the New Amster- 
dam and Central Surety for reimbursement. 
The trial court dismissed the action against 
New Amsterdam and found against Central 
Surety. The Supreme Court reversed the judg- 
ment of the trial court and dismissed the ac- 
tion against Central Surety on the ground 
that the original action was not one in tort 
for an “accident” which was covered under 
the policy; that the policy specifically ex- 
cluded liability assumed by the insured under 
any contract or agreement, and that the Ober- 
man suit was one for breach of contract and 
any liability by reason thereof was not cov- 
ered under the policy. 
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PUBLIC LIABILITY POLICY CASES 


Berger Bros. Electric Motors Inc. vs. New 
Amsterdam Cas. Co. 

5 Fire & Casualty Cases 17, 46 N.Y.S. (2) 64 
New York Supreme Court, Appellate Div. 
Decided December 30, 1943 

Defendant issued to plaintiff two public 
liability policies to protect plaintiff against 
liability imposed by law in the conduct of its 
electrical business. The policy covered damage 
resulting from accidental means, but excluded 
any accident resulting from defective work- 
manship after the insured work was com- 
pleted. Plaintiff, pursuant to contract with 
owner of a turkey hatchery, changed the fre- 
quency from 25 cycles to 60 cycles. The work 
was completed, plaintiff was paid, and it left 
the job. Two months later the incubation 
season opened and the operator of the turkey 
farm connected the electric motors and fans 
used in his incubators, not realizing that the 
motors had been improperly hooked up so as 
to cause the fans to work clockwise rather than 
counter-clockwise. The incubator worked prop- 
erly only if the fan ran counter-clockwise. The 
reverse action damaged .the eggs and the own- 
er brought suit against the plaintiff and the 
insurer refused to defend the suit. Plaintiff 
later effected a settlement and then brought 
suit against the defendant insurer for the 
amount expended. The court held that the 
whole group of events, beginning with the 
improper connection of the motors and ending 
with the damage to the turkeys and the eggs 
was an accident in all its phases; that every 


revolution of the fan in the wrong direction: 


was accidental; that the work was not com- 
pleted until the defect was corrected and, 
therefore, there was coverage under the policy 
and plaintiff was permitted to recover. 


Vicking Automatic Sprinkler Co. vs. Pacific 
Indemnity Co. 
4 Fire.& Casualty Cases 872 
Washington Supreme Court 
Decided October 25, 1943 
The plaintiff insured was in the business of 
installing sprinkler systems and carried a 
liability policy which insured it against loss 
by reason of liability imposed by law for dam- 
ages caused by accident. During the installa- 
tion of a sprinkler system, a leak was discov- 
ered in a new elbow, and the insured’s em- 
ployee, not being able to replace it at the close 
of the day’s work, turned off the water and 
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left the premises. During the night a fire 
started and $20,000 damage resulted. It was 
agreed that if the sprinkler system had been 
working, the damage would not have exceeded 
$500. The insurer denied liability on the 
ground that the damage was not caused by 
accident. The insured settled the loss and 
brought action for indemnity against the in- 
surer to the extent of the face amount of the 
policy of $5,000. The court held that the 
break in the elbow was a sudden unexpected 
event and within the meaning of the word 
“accident” and that the damage and fire loss 
was the proximate result of the break in the 
elbow. The company, however, got the break 
of a new trial as the case was sent back for 
retrial because of an erroneous instruction by 
the court. 


Glenns Falls‘Indemnity Co. vs. Davidson et al 
4 Fire & Cas. Cases 887 
Decided September 26, 1943 

U. S. Dist. Court of Idaho, Southern Div. 

Plaintiff issued a combination public lia- 
bility and automobile policy covering liability 
caused by accident arising out of operation of 
a certain hotel business and automobile. Pol- 
icy excluded assault committed by insured or 
at his insistence or direction. Insured wilfully 
assaulted plaintiff’s decedent, stabbing him to 
death. The court held the policy exclusion ap- 
plied and there was no coverage. However, 
see below for comparison, the Michigan case 
of New Amsterdam Casualty Co. v. Jones, et 
al., CCA Michigan, 135F (2d) 191, 4 Fire 
and Cas. Cases 675, wherein the U. S. Cir- 
cuit Court of Appeals construed certain Mich- 
igan Statutes and arrived at a contrary con- 
clusion. 

Defendant insured an oil station proprietor 
against liability for bodily injury suffered by 
any person not employed by him as a result 
of any accident on the premises. A gas war 
was on in Detroit at the time, and one Martin 
came into the station and the insured, think- 
ing Martin was there to cause trouble, shot 
Martin. Martin, not being an aggressor, 
brought suit against the insured for damages. 
The insurer denied coverage on the ground 
that the shooting, being intentional on the 
part of the insured, was not an accident within 
the meaning of the policy. Martin was award- 
ed a judgment. Subsequently the company 
brought an action for declaratory judgment, 
asking for determination of its rights under 
the policy. The court held that the insurer 
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was liable for payment of Martin’s judgment 
against Jones, and also for Mr. Doelle’s fee 
in defending Jones. The real basis for this 
unusual result is that the court found that 
Michigan follows the rule that a third party 
who is not an aggressor may recover against 
the insurer in a garnishment proceeding, even 
though the insured himself would not be able 
to recover against the insurer, plus its con- 
struction that the Michigan Statute, providing 
for the garnishment proceeding, gives the 
judgment creditor the right to maintain a 
right of garnishment against the insurer for 
the amount of his judgment upon an execution 
being returned unsatisfied against the insured. 


IV 


TRENDS OF CASUALTY INSURANCE 
CASES AND DECISIONS 
DURING WAR 


We do not note any particular change in 
the trend of the decisions, from the standpoint 
of legal principles involved or applied, but 
very naturally there has come into existence 
different sets of facts, due to the increased use 
of vehicles connected with the operations of 
the Military, and also different circumstances 
in view of regulation by authority having to 
do with War conditions. 

In this connection particularly there has 
been considerable litigation involving vehicles 
operated in military service, and liability for 
injury to persons or damage to property in 
which circumstances of a black-out have been 
involved. 

Generally speaking, the law would seem to 
be that in the absence of the actual use of a 
vehicle by the Military in belligerent opera- 
tions, ordinary rules of negligence apply. 
(Note 1). 

Cases involving accidents happening dur- 
ing black-outs appear to apply ordinary rules 
of negligence prevailing prior to the emergen- 
cy. (Note 2). 


Attitude of the Courts Toward “Share-the- 
Ride” Programs, as it Affects Guest Statutes 


In states having guest statutes, the in- 
quiry is whether those participating in “share- 
the-ride” plans are guests of the one who owns 
and operates the car at the time of the acci- 
dent, or are passengers for a consideration. 


The general rule by the great weight of 
authority prior to the war emergency undoubt- 
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edly was to the effect that the sharing of the 
cost of gasoline and oil consumed on a trip, 
or the making of a small contribution toward 
the expense of a trip, when the trip was taken 
primarily for pleasure or social purposes, 
amounted to nothing more than the exchange 
of social amenities, and that it did not trans- 
form into a passenger one who without such 
exchange would be a guest, and consequently 
is not payment for the transportation or com- 
pensation within the meaning of the statute. 
The payment of a portion of the expense is 
merely incidental, and does not constitute the 
moving influence for the transportation. 


On the other hand, the rule established by 
the weight of authority was that where the 
relationship between the parties was one of 
business, and the transportation was supplied 
for the pursuit thereof for their mutual bene- 
fit, and compensation had been given by one 
party, then that party assumed the status of 
a passenger and not a guest. 

The prevailing rule is well stated in Mc- 
Cann v. Hoffman, 9 Cal. (2d) 279, 70 Pac. 
(2d) 909. See also, Horstman v. Krumgold, 
Cal. App., 136 Pac. (2d) 129; Duncan v. 
Hutchinson, 139 Oh. St. 185, 39 N. E. (2d) 
140; Carboneau v. Peterson, 1 Wash. (2d) 
347, 95 Pac. (2) 1043; McGann Securities 
Company Inc. v. Coen, Ind. App., 48 N.E. 
(2d) 58; Lewis v. Bertero, 194 Wash, 186, 77 
Pac. (2d) 786; 13 Negligence Compensation 
Cases Annotated, p. 294, et. seq. 

Since the war, and problems of transporta- 
tion that have accompanied it, “share-the- 
ride” plans have increased tremendously in 
sections of the country where war industry 
is prevalent. 

Apparently the same rules have been ap- 
plied since rationing and. other regulations, 
by the courts, as before the emergency. 

The case of Kelley v. Simoutis, 90 N. H. 
87, 4 At. (2d) 868, decided about the ‘time 
that defense manufacturing activities in- 
creased, is illustrative. In that case the plain- 
tiff and other fellow workmen made round 
trips home in the car of a fellow workman, 
to whom they paid $2.00 a week. It was held 
in the case that the plaintiff was a passenger 
for hire, and entitled to recover on proof of 
ordinary negligence. The court said: 


“The only reasonable conclusion to be 
drawn from the evidence is that the plaintiff 
was riding in the defendant’s car at the 
time of the accident by virtue of a business 
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relationship which conferred a benefit upon 
both parties.” 


The opinion cites an earlier New Hampshire 
case—Maryland Casualty Company v. Mar- 
tin, 88 N. H. 346, 189 At. 162, as authority. 

The case of Miller v. Fairley, 141 Ohio 
State, 327, 48 N.E. (2d) 217, was a case 
where a car owner brought proceedings for a 
declaratory judgment against individuals with 
whom he had a “share-the-ride” plan arrange- 
ment. It was held: 


“Where war industry employee in accor- 
dance with revised tire rationing regula- 
tions as part of the share the ride program 
to conserve rubber transported fellow work- 
men in his automobile to and from their 
place of employment under written agree- 
ment that riders pay proportionate share 
of the cost of oil and gasoline consumed, 
the payment was for the transportation and 
riders were not ‘guests’ within automobile 
guest statute. Gen. Code, §6308-6.” 


In Michigan a conclusion contrary to the 
general rule seems to have been reached in 
the case of Everett v. Burg, 301 Mich. 734, 4 
N.W. (2d) 63. Here a “share-the-ride” ar- 
rangement was classified as a host-guest ar- 
rangement, and no recovery was allowed for 
the death of one of the workmen being trans- 
ported, there being no gross negligence. 


“Six fellow employees arranged for daily 
transportation from Saline, Michigan, to 
their place of employment at Milan. Five 
of them, including plaintiff's decedent, 
Richard Ward, owned cars. They agreed 
that they would alternate each week in the 
use of their cars so that each of them would 
furnish transportation to the others in his 
turn. One of the parties not having a car 
agreed to pay the driver, whoever he might 
be, the sum of 75 cents a week for trans- 
portation. On September 17, 1940, Richard 
Ward, one of the parties, met his death, 
the car being driven by defendent George 
E. Burg, who agreed to furnish transporta- 
tion for the group that week. The adminis- 
tratrix of the estate brought suit against 
Burg for alléged negligence. * * * There 
was no gross negligence claimed. 

“The sole question is whether decedent 
was a passenger for hire or a guest passen- 
ger or whether he and his driver were en- 

_ gaged in a joint venture. It is conceded 


INSURANCE COUNSEL JOURNAL 


July, 1944 


that if the relationship was not one of pas- 
senger for hire, plaintiff cannot recover.” 


In affirming the lower court’s decision that | 
the transportation would have to be considered 
on the basis of a host-guest arrangement, the 
court stated: 


“Practically every interchanze of ameni- 
ties and hospitality, when very carefully 
analyzed, may appear to be a quid pro quo 
arrangement, but this does not prevent the 
relationship from being that of host and 
guest.” 


Conclusion 


The logical conclusion would seem to be 
that “share-the-ride” plans should have no 
effect whatever on the construction of guest 
statutes. The conclusion would also seem to 
be inescapable that tire rationing regulations 
or other war measures would have no effect 
upon the law as to the relationship between 
the driver of an automobile and occupants, 
and that each case must be determined on its 
merits and upon the particular facts prevail- 
ing, in view of the specific phraseology of the 
guest statute in question. 

An interesting article on this subject ap- 
pears in “The Insurance Law Journel” of Octo- 
ber, 1943, written by Lenn J. Oare, a member 
of the Indiana Bar. 


Are Efforts Being Made to Hold the Employer 
Who Has Sponsored A “Share-the-Ride” Plan 
Liable for Accidents? 


No cases have been found upon this sub- 
ject by the courts of last resort, in any of the 
states. It would seem that the employer, by 
merely participating in and encouraging such 
a plan, or, in fact, bringing it about through 
the supplying of lists of employees desiring 
rides and of other employees having available 
transportation, would not in any way thereby 
make himself liable for any accident that 
might result. Generally speaking, employers 
have avoided being named as additional in- 
sured in casualty policies under these circum- 
stances. 


NOTE 1 
133 A.L.R. 1298 
Note on “Liability for injury or damages resulting 


from traffic accident on highway involving vehicle 
operated in military service.” 
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Bober v. Southern R. Co., 151 SC 459, 149 S.E. 
257: 

Soldier was riding on front seat of a Navy truck 
after dark and was injured by a freight train at a 
railroad crossing. Liability depended upon ordinary 
rules of negligence. 


Neu v. McCarthy, 33 N.E. (2d) 570 (Mass.), 133 
A.L.R. 1291: 

Army caravan continuing over an intersection de- 
spite traffic signals. Accident with private vehicle at 
crossing. Held that since there were no belligerent op- 
erations in progress and no need for haste, there was 
no justification for the Army motor convoy to pro- 
ceed across a highway intersection and disregard sig- 
nals relied upon by other persons using the highway. 

Spence v. State, 159 Misc. 797, 288 NYS 1009: 

A National Guardsman injured by truck backing 
into him. Liability depended upon ordinary rules of 
negligence. 


Dicicco v. State, 152 Misc. 541, 273 NYS 937: 


National Guard. One truck passing another, with 
resultant collision. Liability determined by ordinary 
rules of negligence. 


Goldstein v. State, 281 NY 396, 24 N.E. (2d) 97, 
129 A.L.R. 905: 


National Guardsman killed by truck operated by 
another Guardsman. State not liable, as members of 
militia were not officers or employees of the State, 
and State was not liable for acts done by them in the 
performance of their duty. 


Brown v. State, 195 So. 52 (La. App.): 

Plaintiff was injured by Army truck operated by a 
National Guardsman transporting WPA workmen. 
No liability on State. That the Guardsman owed a 
dual obligation to the Federal and State governments 
and during the training period was under Federal 
authority. 


Gibson v. State, 173 Misc. 893, 19 NYS (2d) 405 
(Affirmed in 259 App. Div. 1104, 21 NYS (2d) 
362): 

National Guardsmen stopped convoy of thirty 
Army trucks in Ohio in night-time, without lights. 
State of New York was held liable, as the Guards- 
men were acting in State service and not as part of 
United States Army. 

140 A.L.R. 1524—Note 


Hebert v. United States, 39 F. Supp. 267: 

War Department truck negligently operated came 
in collision with two automobiles. This suit was 
brought in Federal Court under an Act of Congress 
conferring jurisdiction to cover the claims arising out 
of this particular accident. Liability was based upon 
ordinary rules of negligence. 


NOTE 2 


Liability for injury to persons or damage to prop- 
erty as a result of Black-out. 

Annotation in 136 A.L.R. 1327 sets out two auto- 
mobile cases where liability was denied. 


Greenwood v. Central Serv. Co., 2 KB 447, 3 All 
Eng. R 389: 
A taxicab occupant was not permitted a recovery 
where cab ran into an obstruction permitted to be 
Placed by defendant on highway. 
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Great Central R. Co. v. Hewlett, 2 AC (Eng.) 511, 
Ann. Cas. 1917A 997-HL: 

Taxicab driver was not allowed a recovery when 
he ran into obstructions lawfully maintained by de- 
fendant railway. 

A continuation of same note appears in 141 A.L.R. 
1527. 


Franklin v. Bristol Tramways & Carriage Co., 1 
KB 255, 1 All Eng. R 188-CA: 

Bicycle rider was held contributorily negligent in 
not having a rear light when riding in black-out. 

Sparks v. Edward Ash. Ltd., 167 LTNS (Eng.) 64: 

Liability was established against automobile driver 
in not seeing pedestrian crossing street at a regular 
pedestrian crossing. 

Bailey v. Geddes, 1 KB 156, 3 All Eng. R 671-CA: 

Liability established against automobile driver for 
failing to see pedestrian on regular cross-walk. 

143 A.L.R. 1532—Note 

McDonald v. Star Cabs, BC__, 1 DLR 420:~ 

Taxicab driver held liable for striking pedestrian 
on cross-walk when driving in black-out, when he 
could not see farther than the car radiator. 


146 A.L.R. 1490—Note 
In Sparks v. Edward Ash, Ltd., 1 KB (Eng) 223- 
CA 


Traffic regulation requiring automobile driver to 
proceed at such speed that he could stop, if necessary, 
for a pedestrian on a crossing, was held to apply 
during a black-out, the same as at any other time. 
The Court further held that the contributory negli- 
gence of a pedestrian struck by an automobile driver 
violating such traffic regulation was available as a 
defense. 

148 A.L.R. 1401—Note 


Lofaro v. Bee Cab Corp. _. Misc... , 43 NYS (2d) 
737: 

The defendant automobile driver se‘ up in his 
answer the provisions of the New York State War 
Emergency Act regarding illumination, and alleged 
that he had complied with same. He pleaded the pro- 
visions of such Act to the effect that no corporation 
in good faith carrying out the regulation issued by 
Federal or State military authorities relating to civil- 
ian protection should be liable for any injury or death 
to persons or damage to property as a result of such 
activity. The Court held that such Act did not pro- 
vide a blanket immunity from liability to all motor- 
ists using the public highways at night-time, and that 
the pleading of such Act was no different from plead- 
ing any other statute relating to speed and rules of 
the road. The Court sustained a motion to strike out 
such affirmative defense. 


V 


DEFENDANT’S RIGHT TO STAY THE 
PROCEEDINGS IN TORT CASES UNDER 
THE SOLDIERS’ AND SAILORS’ 
CIVIL RELIEF ACT 


Section 201 of the Soldiers’ and Sailors’ 
Civil Relief Act provides: 
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“At any stage thereof any action or pro- 
ceeding in any court in which a person in 
military service is involved, either as plain- 
tiff or defendant, during the period of such 
service or within sixty days thereafter may, 
in the discretion of the court in which it is 
pending, on its own motion, and shall, on 
application to it by such person or some 
person on his behalf, be stayed as provided 
in this Act, unless, in the opinion of the 
court, the ability of plaintiff to prosecute 
the action or the defendant to conduct his 
defense is not materially affected by reason 
of his military service.” 


It is the purpose of this report to consider 
all of the important decisions which involve 
defendant’s right to a stay of proceedings in 
tort cases. No attempt has been made to elab- 
orate on any particular case. 

The purpose of Section 201 is succinctly ex- 
pressed in Bowsman v. Peterson, 45 F. Supp. 
741. 


“The Soldiers’ and Sailors’ Civil Relief Act 
of 1940 (in like manner with all similar 
previous acts in our history) was prompted 
by at least two considerations, first, the 
maintenance in the Armed Forces, of a rea- 
sonable measure of that unbothered serenity 
and security in respect of personal respon- 
sibilities which effectively promotes mili- 
tary efficiency and the national defense; 
and secondly, the assurance that in the field 
of individual justice no advantage in judi- 
cial proceedings by or against a soldier or 
sailor will result from his absorption in his 
country’s defense.” 


The Court’s Discretion 


The Act provides that the court shall stay 
the proceedings unless, in the opinion of the 
court, the ability of the defendant to conduct 
his defense is not materially affected by reason 
of his military service. 

In Bowsman v. Peterson, supra, the court 
concluded that when the defendant applied for 
a stay he removed from the court’s discretion 
the question of allowing a stay. The court rec- 
ognized that there might be some rare in- 
stances in which the defendant’s rights would 
not be materially affected. 

The following decisions held that the lower 
court abused its discretion in denying a stay. 
Smith v. Sanders, 293 Ky. 6, 168 S.W. (2d) 
359; Burke v. Hyde Corp. (Tex. Civ. App.) 
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173 S.W. (2d) 364; Bridges v. Williams (Tex. 
Civ. App.) 171 S.W. (2d) 372; Reynolds v. 
Haulcroft, (Ark.) 170 S.W. (2d) 678; Sem- 
ler v. Oertwig (Iowa) 12 N.W. (2d) 265. 


There are some decisions, involving un- 
usual circumstances, in which the lower court’s 
denial of a stay is upheld. In Boone v. Light- 
ner, 319 U. S. 561, the lower court found 
bad faith upon the part of the defendant and 
also found that the defendant had ample time 
to prepare and put in a defense. This was not 
a tort case but one involving a trustee of a 
fund. In Joknson v. Johnson, (Calif) 139 P. 
(2d) 33, the court, although upholding the 
denial of the stay, said that a doubtful case 
must be resolved in favor of a stay and that 
where the rights are affected there must be 
a stay. In Swiderski v. Moodenbaugh, 45 F. 
Supp. 790, the defendant was not in the serv- 
ice until a considerable time had elapsed after 
the suit was brought. The court felt that the 
defendant could have had the case tried long 
before his recall into the service. Although the 
California Court in MacArthur v. Shaffer, 
139 P. (2d) 959, approved the denial of a 
stay the court admitted that there could be an 
abuse of discretion. 


Burden of Proof 


Granting that where there are unusual cir- 
cumstances some courts are premitted to exer- 
cise discretion, who has the burden of proving 
such facts? 


A number of courts have held that the 
party resisting the application for a stay of 
proceedings has the burden of satisfying the 
court that defendant’s ability to conduct his 
defense is not materially affected. Bowsman v. 
Peterson, 45 F. Supp. 741; Lankford v. Mil- 
hollin (Georgia case decided January, 1944). 
See interesting discussion of this question in 
Gates v. Gates (Georgia case decided in Nov., 
1943). 


The United States Supreme Court in Boone 
v. Lightner, supra, said that the court had 
discretion in deciding which party had the 
burden of proof. This was approved in Glick 
Cleaning & Laundry Co., v. Wade, 172 S.W. 
(2d) 929. 


Effect of Liability Insurance 
Plaintiff, in resisting the application for a 


stay, usually contends that the insurance com- 
pany and not the defendant will benefit from 
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a stay of proceedings. This argument influ- 
enced the court in Swiderski v. Moodenbaugh, 
supra, where the plaintiff reduced his claim to 
the amount of the policy protecting the defen- 
dant. However, there were other facts which 
influenced the court. It was pointed out that 
defendant was not in the service, after suit 
was started, for a considerable length of time 
and could have had a trial before going into 
the service. In Johnson v. Johnson, supra, the 
case had been tried and the verdict was less 
than the limit of the policy. The court ap- 
proved the denial of the stay emphasizing the 
facts that defendant’s deposition showed that 
he had no clear recollection of the facts of the 
accident. Also defendant had offered no proof, 
by affidavit, that he could not appear at the 
trial. 

Where the court granted a stay of proceed- 
ings, in spite of the fact that the defendant 
was covered by liability insurance, see Roy- 
ster v. Lederle, 128 F. (2d) 197, and Laper- 
ouse v. Eagle Indemnity Co., 12 So. (2d) 680. 
The court in Craven v. Vought, 58 Montg. Co. 
Rep. (Pa.) 15, held that a stay of proceedings 
should be granted and said that insurance pro- 
tection was not material. A very thorough dis- 
cussion of this question is found in the Iowa 
decision Semler v. Oertwig, 12 N.W. (2d) 265. 
In this decision, the Iowa Court reversed the 
lower court and held that there had been an 
abuse of discretion. The opinion in this case 
should be consulted as it is a very thorough 
one. Also see discussion in 471 A.L.R. 1369. 
In the Royster v. Lederle case, supra, the stay 
was granted on condition that a bond be filed 
in the amount of the policy. ; 


Where it is Claimed That There is no Defense 


In spite of the fact that the defendant may 
have no defense on the liability facts, a stay 
of proceedings may be granted. In Laperouse 
v. Eagle Indemnity Co., supra, it was held 
that a stay of proceedings was proper as to 
one of two defendants since, although he ad- 
mitted liability, he was entitled to contest the 
quantum of damages. The opinion in Craven 
v. Vought, supra, discussed the question of 
whether the amount of the award by the jury 
could be affected by the presence or absence 
of the defendant. The court felt that the ab- 
sence of the defendant could be reflected in 
the award and permitted the stay of proceed- 
ings. It was so held in Royster v. Lederle, 


supra. 
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Where Defendant’s Deposition Has 
Been Taken 


In the following cases, the stay of proceed- 
ings was granted although a deposition had 
been taken of the defendant. Bowsman v. 
Peterson, Craven v. Vought, and Semler v. 
Oertwig, supra. In the recent Iowa case of 
Heck v. Anderson, 12 N.W. (2d) 849, a de- 
position had been taken of one of the defen- 
dants, and one of three cases had been tried 
before this defendant was inducted. The Iowa 
court held that the defendant in the service 
was entitled to a stay of proceedings in the re- 
maining cases. 

In the case of Johnson v. Johnson, supra, 
the court denied the application for a stay. 
The defendant’s deposition had been taken 
and showed that he had no clear recollection 
of the facts of the accident. 


Applicant Must Act in Good Faith 


A stay of proceedings is properly denied 
where the applicant is not acting in good faith. 
See Pope v. U. S. Fidelity & Guaranty Co., 
(Ga.) 20 S.E. (2d) 618; Boone v. Lightner, 
supra. 


Right of Co-Defendant to a Stay 


In personal injury actions arising out of 
automobile accidents, the driver of the auto- 
mobile is often the party in military service. 
Are the co-defendants entitled to a stay of 
proceedings as well as the driver of the auto- 
mobile? In the following cases the co-defen- 
dant was granted a stay of proceedings as 
well as the party in the service. Lenham v. 
Cline, 44 F. Supp. 897; Griswold v. Cady, 
27 N.Y.S. (2d) 302. In this case the defen- 
dants were husband and wife and were joint 
owners of the automobile. Semler v. Oertwig, 
supra. 

In the following cases the co-defendant of 
the party in the service was not granted a 
stay of proceedings. Frank v. Bunge (Wash.) 
133 p. (2d) 515. In this case the father was 
the owner of the car and the son was the 
driver. The father sought a stay of proceed- 
ings as his son was in the service. The court, 
in denying the stay as to the father, pointed 
out that it was not shown that the son’s testi- 
mony could not be obtained by deposition or 
that the son could not be present at a trial. 
MacArthur v. Shaffer (Calif.) 139 P. 959; 
Heck v. Anderson, (Towa), supra. In this case 
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the Iowa court denied a stay of proceedings 
under the Soldiers’ and Sailors’ Civil Relief 
Act as to the co-defendants who were not in 
the service. However, the court pointed out 
that their decision was without prejudice to 
the right of the co-defendants, if they desired 
to make a showing for a continuance under 
the Iowa Rules of Civil Procedure. It should 
be noted that the Iowa court in this decision 
cited the case of I/derton v. Charleston Con- 
sol. Railway & Lighting Co, 101 S.E. 282, 
113 S.C. 91. In that case an employee of the 
defendant was in the military service and a 
stay of proceedings was granted because, if 
a judgment was rendered against the defen- 
dant, the employee would be liable over to 
the defendant. The Iowa court said that there 
was no showing made that the man in the 
service would be prejudiced by a trial of the 
case against his co-defendant, if the stay was 
granted as to him and not as to them. In other 
words, if a showing could be made that the 
party in the servic> m‘ght be made liable to 
the co-defendant, held liable in the principal 
case, there would be a strong argument for 
granting a stay for the co-defendant in order 
that the party in the service would not be 
prejudiced. 


Where Principal Witness Is Not a Party 


Not infrequently the principal witness, such 
as the driver of an automobile in a personal 
injury case, is in the military service and is 
not a party defendant. In Konstantino v. Cur- 
tis Wright Corp., 52 Fed. Supp, 684, a mo- 
tion was made for a stay of proceedings be- 
cause a material witness was in the military 
service. The court explained that the motion 
could not be brought under the Soldiers’ and 
Sailors’ Civil Relief Act as the person in the 
military service was a mere witness and not 
a party. The motion was addressed to the dis- 
cretion of the court. The court denied the mo- 
tion on the ground that the defendant’s affi- 
davit failed to set forth the substance of the 
testimony to be given and its materiality. 
Consequently, it must be recognized that an 
adjournment might be obtained over the term 
if the proper showing were made. This post- 
ponement would not be given under the Sol- 
diers’ and Sailors’ Civil Relief Act, but would 
be within the discretion of the court. See also 
Heck v. Anderson, (Iowa) supra. 

Although the driver of an automobile in 
the military service is not a party defendant, 
his rights may be seriously prejudiced by fail- 
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ure of the court to grant the defendant a stay 
of proceedings. This was pointed out in the 
case of Ilderton v. Charleston Railway Co., 
supra. See also Post v. Thomas, 170 N.Y.S. 
227. Consequently, if th: material witness, 
who is in the military service, might be made 
liable later to a defendant against whom a 
judgment has been rendered, a strong argu- 
ment could be made for a stay of proceedings. 


Miscellaneous Decisions 


Where the defendant was in the Canadian 
Army, a stay was granted. Buck v. McCabe 
(Ohio) 45 N.E. (2d) 763. 

An application for examination of the de- 
fendant before trial in an injury case on the 
ground that he was about to be inducted was 
denied. The plaintiff feared a postponement 
of the trial for the duration. Curran v. New- 
stead, 40 N.Y.S. (2d) 886. 

The defendant was held entitled to a phy- 
sical examination of the plaintiff, plaintiff be- 
ing in the military service. The court ordered 
the plaintiff to give notice of his location and 
to give notice to the defendant if he came 
into the jurisdiction. Heit v. Kessler, 41 N.Y. 
S. (2d) 822. 

In the case of Batts v. Little, 222 N.C. 
353, 23 S.E. (2d) 41, the court said that the 
Soldiers’ and Sailors’ Civil Relief Act required 
something more than a mere postponement of 
the trial for the current term. 

The Louisiana Court has held that, under 
its procedure where an insurance company can 
be made a party defendant, the plaintiff may 
proceed against the insurance company al- 
though the action is stayed as to the defen- 
dant in the service. Laperouse v. Eagle Indem- 
nity Co. 12 So. (2d) 680; Register v. Bour- 
quin 14 So. (2d) 673. 


Conclusion 


Unquestionably, all of the decisions cannot 
be reconciled on the question of the extent 
of the court’s discretion in deciding whether 
the defendant’s rights are materially affected 
by his absence from the trial. Where the de- 
fendant in the service is acting in good faith 
in applying for a stay, many of the jurisdic- 
tions hold that he is entitled to a stay. To 
deny it would be an abuse of discretion. In 
the jurisdictions recognizing that unusual cir- 
cumstances may warrant a denial of the stay. 
the reasoning is exemplified by the following 
quotation from the opinion in Boone v. Light- 
ner, supra: 
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“The Soldiers’ and Sailors’ Civil Relief Act 
is always to be liberally construed to pro- 
tect those who have been obliged to drop 
their own affairs to take up the burdens of 
the nation. The discretion that is vested in 
trial courts to that end is not to be with- 
held on nice calculations as to whether pre- 
judice may result from absence, or absence 
result from the service. Absence when one’s 
rights or liabilities are being adjudged is 
usually prima facie prejudicial. But in some 
few cases absence may be a policy, instead 
of the result of military service, and dis- 
cretion is vested in the courts to see that 


IS hoped that this report will not tread 

upon the blossoming fields of any other 
committee, particularly the Health and Acci- 
dent Insurance and the Legislative Commit- 
tees. If it shall, it does so with more than the 
usual humble apologies for its aimless rambl- 
ings. 

As usual, this Committee has had no meet- 
ings, will have no meetings, and has had an 
all too limited exchange of opinions by corres- 
pondence and by occasional chance meetings 
of two or three of its members. 

The principal cynosure of the life insurance 
industry during the past year, legalwise, has 
been upon the United States Supreme Court, 
awaiting its opinion in the case referred to in 
the report of this Committee a year ago, to 
wit: Polish National Alliance of the United 
States v. National Labor Relations Board, 
and its companion case of United States v. 
South Eastern Underwriters Association, et al. 
While the Christmas card of one of the mem- 
bers of this Association made clever his anti- 
cipation of the overruling of Paul v. Virginia 
and the threatened consequences of a holding 
that insurance is interstate commerce, it has 
apparently been a laborious procedure for our 
Supreme Court to reach that decision, so ably 
foretold by our clever and humorous member. 
The impact of casting aside that old time- 
proven disciple, Paul v. Virginia, and the re- 
versal of seventy-five years of established law 
will probably take years to both understand 
and clarify, unless the Congress of the United 
States takes the problem in hand and passes 
the Baily-Van Nuys bill, or some similar de- 
fining legislation, so as to avoid the labyrinth 
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the immunities of the Act are not put to 
such unworthy use.” 


Frank X. Cutt, Chairman 
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of indecision that will result from attempting 
the solution of the issues by years of litigation 
in the courts. 

The life insurance cases actually decided by 
our Supreme Court during the current year 
were of little general interest to the average 
practitioner. They included a holding that the 
1932 Revenue Act exclusion of interest charges 
from gross income would not entitle a mutual 
life insurance company to deduct “excess in- 
terest” dividends paid under supplementary 
contracts not involving life contingencies and 
which were payable within the company’s dis- 
cretion (Equitable Life Assurance Society v. 
Helvering). 

The attempt of a life insurance company to 
have the high Oklahoma premium tax statute 
declared unconstitutional or otherwise invalid 
was sidestepped by the Supreme Court holding 
that the action was not properly instituted in 
the Federal Court, but should have originated 
in the State Court (Great Northern Life In- 
surance Company v. Read). 


A motion directed to the pleadings reached 
the Supreme Court under a South Carolina 
complaint seeking $200,000 actual and puni- 
tive damages for an insurance company’s al- 
leged fraudulent misrepresentations in connec- 
tion with the application for and issuance of a 
$1,000 policy. Therein the Court held that 
improbablity of the giving of judgment far 
in excess of the stautory minimum did not 
prevent the Federal Court from having juris- 
diction. 

Even the State Courts have produced but 
few life decisions of particular note coming to 
the attention of the members of this Com- 
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mittee. One notable reversal from the minority 
stand of that state to the majority rule gener- 
ally prevailing occurred in Nebraska. That 
state’s highest tribunal ruled in Gillan v. 
Equitable Life Assurance Society (10 N.W. 
(2d) 693) that Nebraska’s previous adher- 
ence to the minority rule that an insured or 
a beneficiary could impeach by parol warran- 
ties and representations contained in either 
part of the application for insurance and al- 
lege knowledge by the agent and the company 
of the truth of the matters misrepresented was 
a ruling that did not merit further following. 
By that opinion it declared that the minority 
rule followed by it as recently as 1939 was no 
longer applicable, and that it was following 
the majority rule that the application and the 
policy constitute the entire contract. 

One more state, namely, Tennessee, has 
been added to the number of jurisdictions 
holding that a life insurance company may 
impose a negative dividend factor for disabili- 
ty benefit provisions in paying the dividend 
on life insurance policies containing disability 
benefits as such contracts are single instru- 
ments and the earnings under such policies 
constitute a separate class (Maynard v. Mu- 
tual Life Insurance Company). In so doing 
the Court followed the rulinzs previously 
existing in New York (Rhine v. New York 
Life) and California (Blackburn v. Home 
Life). 

A much criticized ruling is that of the Miss- 
ouri Supreme Court holding that the furnish- 
ing of proof of disability in that jurisdiction 
is not a condition precedent to recovery but 
is, in result, a condition subsequent. It would 
appear that the effect of this holding is that 
the insured is entitled to disability benefits 
from the inception of disability irrespective of 


when proof of disability was furnished to the. 


company. This probably means that com- 
panies have a potential liability on policies 
which have previously been regarded as hav- 
ing lapsed for non-payment of premiums. In 
so holding, the Court went much beyond what 
is necessary to reach a ruling in that case for 
it could have reached the same result by 
merely holding that insanity excused the mak- 
ing of proofs. A reargument of that case 
educed a revised opinion which somewhat 
softened the Court’s original holding, but still 
leaves it as a dangerous ruling likely to give 
the companies considerable trouble and in 
fact liability (Schoen v. American National). 

Another ruling which was unfortunately ad- 
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verse to the insurance companies and regarded 
by many as poor law is that of Hartol Prod- 
ucts Corporation v. Prudential Insurance 
Company, wherein the New York Court of 
Appeals ruled that a passenger killed on a 
regular commercial air flight was covered by 
the accidental double indemnity benefits at- 
tached to a policy of life insurance in spite of 
an exclusion that “no Accidental Death Bene- 
fit shall be paid if such death resulted * * * 
from having been engaged * * * in aviation 
or aeronautics as a passenger or otherwise.” 
In so doing it rested its decision upon the one 
word “engaged”, holding that word was used 
with an occupational connotation and did not 
refer to an ordinary fare-paying passenger on 
an unrelated flight when not occupationally 
engaged in aviation or aeronautics. 

The interests of the life insurance lawyer 
were called to the attention of other matters 
than those occurring in the Courts in a few 
other instances. One of them was a ruling by 
the Internal Revenue Department (T. D. No. 
5231) which resulted in the amending of Reg- 
ulation 111, Section 29.22(b)(1)-1, to the 
effect that the election of a settlement option 
by an insured to cover the death proceeds of 
a life insurance policy and to provide for the 
manner of their deferred payment exempted 
all of those proceeds, including increment 
thereon, except excess interest declarations, 
from income taxation under any and all op- 
tions except the interest option. If the same 
option were not selected by a beneficiary all 


-excess of the deferred proceeds over the net 


amount due on death is income and reportable 
as such. 

The New York Legislature took a series of 
steps which probably forecast similar action 
by other states. For a few years New York 
has been enlarging its escheat statutes and in 
the past has directed the payment to the state 
of unclaimed life insurance funds arising from 
the lives of New York residents in life com- 
panies organized in New York. However, by 
a series of amendments occurring in 1943 and 
1944, its escheat statutes were greatly en- 
larged under the new “Abandoned Property 
Law.” As it affects life insurance, it includes 
all policies issued on lives of New York resi- 
dents without regard to whether or not the 
company is organized in New York or even 
authorized to do business in New York. It 
provides for the escheat to the state of all 
such funds standing unclaimed for seven 
years after maturity or where the insured at- 
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tains the limiting age under the mortality 
table on which the reserve for such policy is 
based (generally age ninety-six), concerning 
which the company has had no news of the 
insured for a period of seven years. 

Another New York Legislative enactment 
which is likely to be followed in other states 
to the burden of the insurer is the addition 
to its premium notice statute that when the 
assignee of a policy of life insurance on an 
assignment made in that state shall request the 
insurer to notify it of lapse of the policy, the 
cash surender value and other non-forfeiture 
values provided for in the policy remain fixed 


INCE the appointment of your committee 
by President Pat. H. Eager, Jr., no mat- 
ters have been referred to us for study or con- 
sideration by the officers or members of this 
association, and it therefore appears obvious 
that there have been no difficulties or matters 
of special interest or particular difficulties 
encountered by our group or by the insurance 
fraternity. 


We have, however, considered several phases 
of law pertaining to our committee’s work, but 
we find that in view of the recent well-pre- 
pared report of the Health and Accident In- 
surance Committee of the American Bar Asso- 
ciation published in bulletin form and com- 
prising a very complete and well-prepared 
brief and annotations of health and accident 
insurance cases, that it would be unnecessary 
and repetitious to do anything further at this 
time, but to again call this well-prepared re- 
port to the attention of the members of our 
association. This report can be obtained free 
from the American Bar Association, and 
should be in the hands of all attorneys who 


Report of Committee 


HE exigencies of war have prevented the 
members of your committee from holding 
any meetings during the past year, but have 
continued to emphasize the importance of 
both military and commercial aviation and the 
many incidents of the aviation industry. 
The necessities of the present situation 
have produced many advancements in avia- 
tion, both military and commercial, and both 
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until ten days after the mailing of such notice 
of lapse. 
Respectfully submitted, 
Price H. Toprinc, Chairman 
Joun L. Barton 
BERKLEY Cox 
T. Dewrtt Dopson 
H. FREEMAN 
Harry T. Poore 
E. A. RoBERTS 
RoBertT W. SHACKLEFORD 
W. Cavin WELLs, III 
LowELL WHITE 
Paut J. McGoucnu, Ex-Officio 


are interested in health and accident insur- 
ance law. 

Our association should be proud of the 
fact that a large part, if not a majority, of 
the work of preparing the aforesaid Ameri- 
can Bar report, representing approximately 
three years’ hard labor by the members of 
that committee, was performed by members 
of this association. 

This committee has found no decisions of 
sufficient importance since the publication of 
the annotations in said repet to justify being 
brought to the attention of our association at 
this time. 

Respectfully submitted, 
Rosert M. NELSson, Chairman 
G. J. CLEARY 
Bert KING . 
ARTHUR L. AIKEN 
FRANK M. CoBourNn 
Mart Brown 
Tuomas H. WATKINS 
D. P. SHULL 
Lon Hocker, Jr., Ex-Officio 


on Aeronautical Law 


in respect to manufacture and flying opera- 
tions. 
For the industry, the past year has been 
one of large accomplishments and of stock- 
taking and self-examination looking to prepa- 


ration for the peacetime program just ahead. 


It is generally expected that civil aviation 
will be greatly expanded in the immediate 
future, in the absorption of some three mil- 
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lion young men who have been specially train- 
ed by the Army and Navy as pilots, me- 
chanics, radio operators, and in other phases 
of the industry, and in the use of thousands 
of new aircraft of advanced types coming off 
the assembly lines of military production. 

The ushering in of the Golden Age of avia- 
tion in the 1940’s will involve a concert of 
participation by various groups which supply 
the essentials for manufacture and operation 
of aircraft. The motor manufacturers, the 
radio manufacturers, the rubber manufactur- 
ers, the suppliers of insurance, and numerous 
other groups will face unlimited opportunities 
and correspondingly unlimited responsibilites. 

Various legislative proposals have been up 
for consideration by the Congress in relation 
to aviation, but nothing of substantial im- 
portance has been enacted on this subject 
during the past year. Several states have en- 
acted new legislation creating aeronautics 
commissions, or other regulatory bodies, auth- 
orizing the establishment and maintenance of 
airports with public funds, providing for right 
of flight, et cetera, et cetera. 

Generally speaking, it may be stated that 
there has been much more discussion and agi- 
tation than law making during the past twelve 
months. This discussion and agitation has 
come about largely because the industry, stim- 
ulated by military developments, is in the 
process of transition from a relatively small 
business to one of general acceptance and 
tremendous economic proportions. 

It would serve no good purpose to undcr- 
take a general summary or review in this re- 
port. Your committee has arranged a program 
for open forum discussion of aviation insur- 
ance law to be held at the Edgewater Beach 
Hotel in Chicago on the afternoon of Septem- 
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ber 8. The discussions of the nine speakers 
who are to participate in a formal way in that 
open forum will constitute the best report your 
committee could possibly make. 


Mr. Reed M. Chambers, President of the 
United States Aviation Underwriters, will 
speak on the subject “What is Insurance Do- 
ing for Aviation?”; and Mr. Chase M. Smith 
and Mr. Franklin J. Marryott will lead the 
discussion after Mr. Chambers’ principal ad- 
dress. Mr. Hamilton O. Hale, General Coun- 
sel of American Airlines, will make an address 
on the subject “State, National and Inter- 
national Legislation Affecting Aviation In- 
surance”, and Mr. W. Percy McDonald and 
Mr. Terrell C. Drinkwater will be discussion 
leaders following Mr. Hale. Mr. George W. 
Orr, Director of Claims of the United States 
Aircraft Insurance Group will speak formally 
on “Aviation Insurance Liabilities; The Serv- 
icing of Claims”, and he will be followed by 
the discussion leaders Mr. Raymond N. Caver- 
ly and Mr. Forrest A. Betts. 


A large attendance at this open forum is 
expected. The addresses and discussions in 
the aggregate will doubtless constitute a com- 
plete summary of aviation insurance law. 


Respectfully submitted, 
E. SMyTHE GAMBRELL, Chairman 


Forrest A. BETTS 

Hat C. THURMAN 
GeERALD P. HAYES 
Joun M. BREEN 

C. C. Putnam 
RayMoNnpD N. CAVERLY 
HeErvEY J. DRAKE 
FRANKLIN J. MARRYOTT 
F. N. DurRHAM 

W. Percy McDonatp 


Report of Committee on Highway Safety and 
Financial Responsibility 


OUR Committee has been somewhat 

handicapped in its work because of other 
imperative demands upon their time connected 
with war work and more especially that 
related to legal service to members of the 
Armed Forces. This, they know, is not a con- 
dition peculiar to them alone, but it has ob- 
tained as to practically all members of the 
Bar and of this Association. We give this as 


the reason, and not as an excuse, for the brev- 
ity of this report. 

Since the last meeting of the Association in 
June 1943, one state, namely Virginia, has 
passed a Financial Responsibility Act and 
seven states have amended acts theretofore 
upon the statute books. These seven states 
amending are: Indiana, Maine, Maryland, 
Michigan, Ohio, Oregon and Washington. 
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In Virginia a special commission had been 
appointed by the Legislature to investigate 
and report on the matter of Financial Respon- 
sibility Acts, and, upon the strength of this 
’ report the Legislature at its last session passed 
a Financial Responsibility Law patterned in 
general upon the New York Act. Although 
parts of the Act in relation to administrative 
machinery take effect as of July 1, 1944, the 
Act itself does not become effective until Janu- 
ary 1945. 

Indiana amended its law, effective July 1, 
1943, to follow the New York law requiring 
the posting of security following an accident, 
in the event the automobile, at the time, was 
not insured. 

Maine, by an amendment effective July 9, 
1943, made its Financial Responsibility Act 
practically the same as that of New Hamp- 
shire. 

Maryland amended its statute e‘fective 
June 1, 1943, but no evidence of financial 
responsibility need be filed unless there be an 
unpaid judgment outstanding. 

The State of Michigan by an amendment 
effective July 30, 1943, made its Financial 
Responsibility Law essentially conform to the 
New York law. 

Ohio amended its law, effective September 
20, 1943, the purpose of the Amending Act, 
as stated in its title, being: “To Amend sec- 
tions 6298-1 (and other sections enumerated) 
and to enact supplemental sections 6298-4a 
and 6298-23a; to further promote safe driv- 
ing and to remove the irresponsible driver 
from the highways.” A reading of this Amend- 
ing Act will convince one that the Legislature 
intended to do just that. 

The Act, as amended, provides that unless 
a judgment debtor satisfies or stays an execu- 
tion upon the judgment within thirty days, 
the said defendant loses his driving rights for 
five years. If the person continues to operate 
his automobile after his driver’s license -has 
been revoked, he is subject to a fine of not 
more than $500.00 and imprisonment for a 
period of not less than six months. The Act 
further provides that a motorist who is unable 
to pay the judgment in full at one time may 
arrange through the court for installment 
payments until the judgment is liquidated, 
and, if the court approves the installment 
payments and the payments are made in ac- 
cordance with this arrangement, his driving 
rights will not be affected. 
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A person is deemed to be able to respond 
to damages, if he can satisfy a judgment, or 
judgments, against him on account of his 
ownership or operation of an automobile which 
do not exceed the limits of $5,000.00 and 
$10,000.00 for wrongful death or personal in- 
juries, and $1,000.00 for property damage, 
and proof of ability to respond to damages 
may be made by an automobile liability poli- 
cy for $11,000.00 acceptable to the Registrar, 
or the filing of a bond for that amount, or 
by the deposit of $11,000.00 in moneys or 
securities with the Registrar. 

The criminal section of the law provides for 
the revocation of the driving license for a 
period of three years, if a driver has been 
convicted of or has pleaded guilty to man- 
slaughter resulting from the operation of a 
motor vehicle, or operating a motor vehicle 
while under the influence of intoxicating li- 
quor or narcotic drugs, failing to stop after 
an accident, or if the driver commits a felony 
while using a motor vehicle. If the driver is 
convicted of any of these, the law requires 
the Registrar of motor vehicles to revoke the 
driver’s license for three years, unless he can 
furnish proof of financial responsibility for 
future accidents. 

Oregon, by amendment effective July 9, 
1943, also amended its Financial Responsi- 
bility Law, so as to bring its requirements into 
line with the State of New York. 

The State of Washington amended its law, 
effective July 1, 1943. Evidence of Financial 
Responsibility, however, is not required until 
after a judgment has been secured against the - 
operator of the automobile. 


In the State of Texas, which has no statutes 
pertaining to compulsory insurance upon mo- 
tor vehicles, a Safety and Traffic Conference 
was held May 9-10 of this year. This confer- 
ence was sponsored by various state authori- 
ties and by the State Bar and Junior Bar of 
Texas. Many peace officers, including high- 
way patrolmen and police chiefs, traffic court 
judges and safety work personnel of various 
industries attended the meeting. It is pre- 
sumed that many such or similar conferences 
have been held in other states, but this is the 
only one coming to the attention of your Com- 
mittee. 

Tire and gasoline rationing and the reduc- 
tion of the legal speed limit to 35 m.p.h. have 
gone far toward helping the program of High- 
way Safety, but with the return of peace and 
the ultimate replacement and resumption of 
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the normal use of the automobile, the prob- 
lems of Highway Safety and Financial Res- 
ponsibility, and adequate laws to insure and 
enforce such safety and responsibility will re- 
quire thoughtful attention, and it is believed 
and urged that we should keep the subject 
alive in our minds and be ready to meet any 
situation that may arise. This will be one of 
the many problems that will follow in the post 
war years, especially when we all get back on 
the highway with new cars, new tires, plenty 
of gas, and the sky the limit on speed. There 
will then be need for working Committees on 


OUGH the members have corresponded 
among themselves, your Committee on 
the Unlawful Practice of Law held no meeting 
because there has been no occasion therefor. 
Not a single untoward incident, relating to 
the unlawful practice of law or requiring con- 
sideration by our committee, has come to the 
attention of any member of the Committee. 
No doubt, this has been due to the fine work 
done by our predecessors and especially by 
the Conference Committee on Lay Adjusters. 
In the opinion of our committee, unless the 
situation should change in the future, there 
is no further need for our Association to have 
a committee on Unlawful Practice of Law. 
We, therefore, recommend that the Inter- 
national Association of Insurance Counsel’s 
Committee on the Unauthorized Practice of 


PPARENTLY during the past year the 
behavior of both Home Office Counsel 
and Local Attorneys for Insurance, Casualty 
and Surety Companies has been exemplary. 

Your Committee has had no complaints of 
any kind referred to it, has had no matters 
to consider and has, therefore, not been called 
upon to meet. As was stated last year in the 
Report of the Home Office Counsel Com- 
mittee, your Committee still feels “it would 
be a shame to spoil the work of all previous 
committees to have our Committee make a 
report of any kind.” 

Under the circumstances, until some prob- 
lems or matters of interest are reported to 
your Committee, the only statement which 
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Highway Safety and Financial Responsibilitv. 
Respectfully submitted, 
A. L. BARBER, Chairman 
Joun A. KLuwINn 
Major T. BELL 
F. McNAMARA 
Cuar_es B. Snow 
C. F. MERRELL 
Rosert B. HOLLAND 
F. G. WARREN 
James J. McGuirk, Jr. 
RoBert F. YOUNG 
Francis M. Hott, Ex-Officio. 


Law be abolished as a regular or standing com- 
mittee but that the President of the Associa- 
tion be authorized, whenever the situation 
may seem to him to require it, to appoint a 
special committee for the purpose. 
Respectfully submitted, 
Witt R. Manter, Jr., Chairman 
NEWTON GRESHAM 
Lester P. Dopp 
AuBREY F. Fo.its 
J. Francis O’SULLIVAN 
Hector KoTtcEN 
JouN E. JOHNSTON 
GerorcE E. HENEGHAN 
J. MEaRL SWEITZER* 


*Mr. Sweitzer concurs in the report but is of opin- 
ion the Committee should be continued. 


can be made by it is that your Committee is 
functioning and awaiting the “call to action”. 
If and when your Committee is called upon 
to act, it is ready and willing, but until that 
occasion arises the only statement which can 
be made by your Committee is “NO RE- 
PORT”. 
Respectfully submitted, 


GarNER W. DENMEAD, Chairman . 


W. L. Dutton 

Rupert G. Morse 
Tuomas M. Coren 

Royce G. Rowe 

EpwIn C. MARKEL 
CuHartes E. Curtis 

Hucu D. Comps, Ex-Officio 
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INCE the last annual meeting I have had 

quite a bit of correspondence with all the 
members of the Committee, and have met with 
a number of them in New York when occa- 
sion permitted. Concerning the times that we 
are experiencing, and the wide spread of the 
Committee, there has been nothing to warrant 
bringing the Committee together for a con- 
ference. 

We have very definite plans for the Chi- 
cago meeting. At that meeting we will hold 
a Round Table or Forum on the Rights of 
Corporate Sureties under the Federal Assign- 
ment of Claims Act of 1940. This is one of the 
serious subjects facing the corporate surety 
business. At this Forum I will act as Chair- 
man, and the subject will be introduced by 
E. Kemp Cathcart of the Maryland Casualty 
Company of Baltimore. Mr. Cathcart has re- 
cently had a fine paper on this subject pub- 


Workmen’s Compensation Problems Arising 
From the Employment of Handicapped 
Workers, Including Disabled Veterans 


ITH the return of increasing numbers 
of wounded veterans the problems con- 
nected with the re-employment and compensa- 
tion of disabled workers become more import- 
ant than ever before. We owe much to these 
men and we must do everything possible to 
aid them in returning to civilian employment. 
The problems must be promptly solved. 
The more general employment of handi- 
capped workers during the war period has 
shown that many distinct advantages to the 
employer result from the use of such workers 
in suitable positions. Scientific methods have 
been devised for fitting the worker into a job 
where his disability is not a handicap but, 
on the contrary, may in some cases be an ad- 
vantage. But, although it has been convinc- 
ingly established that handicapped workers 
are not more accident-prone, in fact, have 
fewer accidents, it cannot be denied that when 
a disabled worker is injured the total result 
of the injury combined with the pre-existing 
disability may be substantially more serious 
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lished in The Insurance Law Journal, issue 
of October 1943. He will open the Forum with 
the substance of this paper and then the meet- 
ing will be thrown open. We hope to have a 
capable stenographer present to record the 
debate. 

The time of this Forum, or Round Table, 
has been tentatively set for 2 p. m., on Friday, 
September 8th. 

Henry W. Nicuots, Chairman 
MarsHALL H. FRANCIS 
Grorce M. WEICHELT 
Frep S. BALL, JR. 
CoLEMAN GAY 
Joun W. LuHN 
Don W. STEWART 
Cartes H. McComas 
MELvIN H. ZuRETT 
R. P. WISECARVER 
Patrick F. Burke, Ex-officio 


than the effect of a similar injury on a physi- 
cally normal worker. 

It is the fear of this added liability which 
has restrained some employers from engaging 
disabled workers. The fear, though exagger- 
ated, has a real basis and the Committee has 
concentrated its efforts upon the study and 
search for a method of relieving the employer 
of the added burden—a liability which in all 
fairness should not be imposed upon him 
alone. 

One method which has been used to avoid 
increased liability is the waiver. In some 
states, in order to get his job, the handicapped 
worker is required to waive compensation for 
added disability resulting from the combined 
effect of the current accident and the pre- 
existing disability. He receives compensation 
only for the disability which a normal person 
would suffer from a similar injury. Sometimes 
only a nominal amount is paid although the 
employee has been permanently and totally 
disabled. 

Fair-minded persons do not consider waiv- 
ers a fair or sound remedy for the situation 
— if it can be called a remedy at all. Further- 
more, the use of waivers is prohibited by the 
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laws of twenty-seven states, and in thirteen 
other states is permitted only in a few speci- 
fied cases or under severe limitations and re- 
strictions. 

The Committee is in accord with the view 

that waivers are not the solution. An ade- 
quate solution must make provision for com- 
pensation to the injured employee for the cur- 
rent injury and also for the increased disability 
that results from the combination of the cur- 
rent injury and the pre-existing disability. It 
is realized that the pre-existing disability may 
have been the result of a compensable indus- 
trial accident in the same employment, or in 
other employment, either within or without the 
state; or the result of a non-compensable in- 
dustrial accident occurring in exempt employ- 
ment or for which compensation was disallowed 
by reason of some defense; or the result of a 
compensable accident caused by a third pary; 
or the result of an automobile accident or 
other accident not occurring in the course of 
employment, for which damages may or may 
not have been received; or the result of service 
in the armed forces. Furthermore, the pre- 
existing disability may not be the result of an 
injury but of a disease, occupational or other- 
wise. 
It was realized that the pre-existing dis- 
ability or condition may be a loss, or loss of 
use, of one or more members, fingers, eyes, 
etc.; it may be a weakness of the back; or it 
may be dormant syphilis, tuberculosis or other 
disease, to mention but a few of an infinite 
number of possibilities. 

The problem becomes more involved when 
the current injury was considered in combin-- 
tion with the pre-existing condition. This can- 
not be viewed in terms of a simple situation 
such as loss of the second arm. Many other 
possibilities must be provided for, such as 
further injury to a partially disabled member 
or other part of the body; aggravation of the 
effects of an injury; or aggravation, activation 
or acceleration of a dormant condition or dis- 
ease. The effect of a combination of uncon- 
nected injuries to different parts of the body 
as, for example, the loss of toes by a one- 
eyed worker, must be considered. What award 
should be made for injury to an employee 
“totally disabled,” within the meaning of the 
law, when hired? 

Further questions arise as to whether de- 
duction should be made for compensation, 
damages or pensions previously received or 
being paid at the time of the second injury. 
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To charge a particular employer with any 
additional liability resulting from a combina- 
tion of injuries is a real obstacle remaining in 
the way of employment of workers with previ- 
ous disabilities. No employer should be 
charged with a greater liability for a second 
injury than he would be charged with had the 
second injury been primary. This result can 
be accomplished in several ways. The most 
common method employed so far is the second 
injury fund plan which has been the subject 
of legislation in many states. Space does not 
permit discussion of all of the various pro- 
visions, but a general resume of the method 
of maintenance and the scope of the existing 
second injury funds may be in order. 

The method of contribution in most cases 
consists of payment of a specified sum by the 
carrier or employer in each case of death with- 
out dependents. However, in three states (Cal- 
ifornia, New Jersey and Pennsylvania) this 
method was held unconstitutional. Other meth- 
ods of contribution are the payment of a speci- 
fied sum in case of loss of certain members; 
the payment of a percentage of total compen- 
sation or of a percentage of the premium. 

The nature of the cases which are entitled 
to payment out of these funds varies. In some 
states payments are limited to cases of loss of 
a specified member following the loss of a 
similar member; while others are broader and 
include nearly all cases of permanent partial 
disability followed by further permanent par- 
tial disability which in combination results 
in total disability. In at least one state the 
fund covers all permanent partial disabilities 
where the second injury in combination with 
the first results in greater disability than that 
caused by the injuries independently. For ex- 
ample, loss of several fingers followed by loss 
of the remaining fingers would amount to the 
loss of the hand, whereas the second injury 
taken by itself would have been a compara- 
tively minor scheduled loss. 

The following states and territories now 
have second injury funds: 


Hawaii, Idaho, Illinois, Maine, Massachu- 
setts, Michigan, Minnesota, Missouri, New 
Jersey, New York, North Carolina, Okla- 
homa, Rhode Island, South Carolina, Utah, 


Wisconsin and the District of Columbia. 
Ohio and North Dakota have provisions re- 
quiring payment for second injuries out of the 
surplus of the monopolistic fund. The Wash- 
ington law, also monopolistic, provides that 
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the employer shall be charged with the cost of 
the current injury and the additional disability 
shall be charged against the class of employ- 
ment in which the current injury occurred. 

Some of these funds have experienced fi- 
nancial difficulty, due, at least, in part, to the 
fact that payments were made in improper 
cases, no one having been specifically charged 
with the defense of ~laims against the funds. 
In one state a successful attempt was made 
in the lower courts to charge the fund with 
cases of aggravation of pre-existing disease. 
The situation was changed by legislation. In 
the same state the fund was made liable for 
defalcations of an employee of the Depart- 
ment of Labor. The fund, however, has since 
been rehabilitated and is now apparently in 
satisfactory condition. Another cause of finan- 
cial difficulty has been the failure to estimate 
probable contributions as compared with prob- 
able expenditures, and in many instances it 
was found that adjustment had to be subse- 
quently made. 

The enactment of a good bill along these 
lines relieves the employer from any additional 
liability resulting from a combination of in- 
juries. Thus it removes the only real obstacle 
remaining in the way of employment of work- 
ers with disabilities. 

Such bills need not affect the provisions in 
the Workmen’s Compensation Laws regarding 
the amount of compensation to be received by 
a disabled employee subsequently receiving 
further compensable injuries, nor the nature of 
the injuries or disabilities for which an em- 
ployee may receive compensation under the 
law. These are problems that still require con- 
siderable study by legislative committees or 
others, in the various states, so that an em- 
ployee who is seriously disabled by a combina- 
tion of disabilities will receive fair and ade- 
quate compensation. 

The Division of Labor Standards of the 
United States Department of Labor has re- 
cently issued a comprehensive pamphlet en- 
titled “Second-Injury Funds as Employment 
Aids to the Handicapped”; the Association of 
Casualty and Surety Executives has just com- 
pleted drafting a model second injury fund 
bill; the Industrial Hygiene Foundation of 
America has authorized its lezal committee to 
study this same problem with the view of 
drafting model legislation; and the Rehabili- 
tation Committee of the American Mutual 
Alliance will shortly make public its position 
on this same subject. 
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When the second injury fund plans were 
first proposed, they were considered the only 
means of removing a probable objection from 
employers in a broad program of employment 
of disabled workers. However, compensation 
rating plans have been materially revised dur- 
ing the past few years and more emphasis is 
placed on frequency in weighing experience 
than on severity as measured by compensa- 
tion costs. There is no actuarial reason why 
present rating plans cannot be revised so that 
employers will never be charged in their ex- 
perience with a greater liability than that 
created by the current injury. Consideration is 
being given to solving the problem by rating 
plans, but as far as the committee has been 
informed, nothing definite along this line has 
as yet been perfected. 

Self-insurers might raise objection to taking 
care of the problem through compensation 
rating plans. It has been suggested that self- 
insurers are now absorbing catastrophe loss 
contingencies by carrying excess coverage and 
that it would be a comparatively simple mat- 
ter for them to absorb a relatively smaller 
second injury contingent losses or to include 
this liability under excess loss policies. 

Important consideration in any plan must 
be first, the removal of any incentive on the 
part of an employer to discriminate against 
disabled applicants for employment, whether 
they be veterans or not and secondly, no plan 
should affect the provisions of the Compensa- 
tion Laws of the states regarding the amount 
of compensation to be received by a disabled 
employee subsequently injured. 

K. P. Gruss, Chairman 
A. B. KELLER 

Wayne ELy 

SAMUEL W. PRINGLE 
DoNnaLp GALLAGHER 
LESLIE P. BEARD 

J. Dewey Dorsett 
DANIEL MUNGALL* 

A. W. Sapp 

W. J. JAMESON 
KENNETH B. Cope, Ex-Officio 


*I cannot join in the Committee’s report for the 
following reasons: 

1. I think the report objectionable in stating that 
in compensation rating plans more emphasis is placed 
on frequency than on severity. This I think would be 
incomprehensible to non-actuaries. I am not certain 
that it is altogether true. Those drafting the report 
probably had in mind employers with a large number 
of employees and in their cases it might be proper to 
speak about emphasis because of the sufficient spread. 
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However, in connection with the small and average 
risk the statement might be questionable. 

2. The report states there is no actuarial reason 
against planning so that employers will only be 
charged with the result of the current injury. The 
trouble with this principle is that while “there is no 
actuarial reason”,—there is a practical reason pre- 
venting differentiation between the effects of the 
prior injury and the current injury. The extent of 
distinguishing between the two depends upon medical 
testimony and I know of no way actuarially to esti- 
mate the results of conflicting medical testimony. The 
unscrupulous doctor in compensation claims is a thorn 
in the side. 


3. If the report is to be valuable it should set forth 


Report of Committee on 


EFERENCE should be made to the re- 

port of the Committee appearing in the 
July, 1943 issue of the Journal. It was antici- 
pated that the Supreme Court’s Advisory 
Committee, which was then considering 
amendments and additions to the Rules of 
Civil Procedure for the District Courts of 
the United States would be tentatively and 
momentarily adopted. However, this printing 
and distribution was not authorized until 
quite recently, and the preliminary draft of 
the proposed amendments did not reach us 
until June 21, 1944. Assignments of the sev- 
eral proposed amendments to members of the 
Committee were immediately made, with the 
request that they be given earnest and early 
consideration and the members were requested 
to prepare their several criticisms of the pro- 
posed Rules for submission to the Advisory 
Committee. At the Open Forum meeting to be 
held at the annual meeting at 2 o’clock p. m., 
Friday, September 8th, both formal and in- 
formal discussion of the proposed amendments 
will be had. 

It is to be hoped that all members of the 
Association will give the proposed amend- 
ments their earnest attention and considera- 
tion, to the end that the various Rules, as 
amended and when adopted, will promote jus- 
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who is giving consideration to rating plans to solve 
the problem and along what lines should the consid- 
eration take shape. Would it not be helpful to set 
forth the fact that in establishing second injury funds 
we must be arbitrary? Someone must pay for the 
first injury although not properly charged therewith. 
We may say it is a cost that should be absorbed by 
industry and naturally industry shifts the cost on to 
their insurers. Even though self-insurers do not use 
the device of an insurance contract they establish 
insurance funds to take care of the obligations. If 
we all agree that the second injury fund must arbi- 
trarily be a tax on industry as a whole (instead of 
a public tax) then a fair method of ‘building up 
such funds should not be too difficult. 
MUNGALL. 


Practice and Procedure 


tice and will be fair to the clients represented 
by our membership. 

All members of the Association should con- 
sider it a privilege and a duty to study the 
proposed amendments to the Rules and sub- 
mit any comments and suggestions they may 
have. These should be submitted in triplicate 
to the Chairman of your Committee. A copy 
of the preliminary draft of the proposed 
amendments may be secured by addressing 
“Advisory Committee on Rules of Civil Pro- 
cedure, Supreme Court of the United States 
Building, Washington 13, D. C.” 

It is further to be hoped that the members 
will be present and participate in the informal 
discussion at the Open Forum meeting. 

Respectfully submitted, 
E. Benoy, Chairman 


GEorGE J. COOPER 

Morris E. WHITE 

Davin J. Kapyk 

G. L. REEVEs 

Joun D. RANDALL 

LEE J. SCROGGIE 

Wayne E. STICHTER 

BENNETT O. KNUDSON 

JoserH H. HInsHAW 
CLARENCE W. HeEvt, Ex-officio 
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Legal Problems of the Air-Ways 


By W. Percy McDona_p, 
Memphis, Tenn. 


EROPLANES travel in an ocean of air 

without any apparent visible limitations. 
Aviation is a new science that brings problems 
of commerce and national defense. The navi- 
gable air space is simply the greatest of all 
navigable waters. We must recognize the in- 
dissoluble unity of the air. 


“Aviation has added a new dimension to 
travel and to our ideas. The ancient idea that 
landlordism and sovereignty extend from the 
center of the world to the periphery of the 
universe has been modified. Today the land- 
owner no more possesses a vertical control of 
all the air above him than a shore owner pos- 
sesses horizontal control of all the sea before 
him. The air is too precious as an open high- 
way to permit it to be “owned” to the exclusion 
or embarrassment of air navigation by surface 
landlords who could put it to little real use. 
Local exactions and barriers to free transit in 
the air would neutralize its indifference to 
space and its conquest of time * * * 


“New problems presented by the very dif- 
ferent modes of transportation and communi- 
cation that the airplane and the radio have al- 
ready introduced, let alone the still more sub- 
tle and complicated technological facilities 
that are on the horizon, raises questions that 
we ought not to anticipate; certainly we ought 
not toembarrass the future by judicial answers 
which at best can deal only in a truncated 
way with problems sufficiently difficult even 
for legislative statesmanship.”* 

Without benefit of an actual contact, as in 
the cases of rails, highway or water, the planes 
are yet guided by human mechanism. Some- 
times for no apparent reason they crash to 
earth, perhaps, burn completely, or are swal- 
lowed up by the waters, as in the recent case 
of a crash near Memphis, Tennessee. Gener- 
ally the physical evidence is completely des- 
troyed which makes the ascertainment of the 


*Northwest Air Lines vs. Minnesota U. S. Sup- 
reme Court, May 15, 1944. Readers attention is di- 
rected to the novel jurisdictional question of air space 
raised in foot note of Justice Stone’s opinion. Query. 
What is the jurisdiction where the collision or neg- 
ligence takes place 5000 feet in the air over one sov- 
ereign state and the plane or planes fall in (a) navi- 
gable water, (b) in another sovereign state. 


cause of the accident impossible. The deter- 
mination of liability becomes important and 
liability is predicated upon negligence or its 
absence. And one of the most familiar maxims 
in the law of negligence is the high sounding 
phrase ‘res ipsa loquitur.’ 


“The conclusion to be drawn from the cases 
as to what constitutes the rule of res ipsa 
loquitur is that proof that the thing which 
caused the injury to the plaintiff was under 
the control and management of the defen- 
dant, and that the occurrence was such as 
in the ordinary course of things would not 
happen if those who had its control or man- 
agement under proper care, affords suffi- 
cient evidence, or, as sometimes stated by 
the courts, reasonable evidence, in the ab- 
sence of explanation by the defendant, that 
the injury arose from or was caused by the 
defendant’s want of care.’” 


Application of this rule to aeroplane acci- 
dents is of comparative recent origin and the 
correctness of the application is of great im- 
portance to a large and growing industry and 
to a public that is more and more accepting 
this newest mode of transportation. 


“Tt would seem that in applying such a rule 
to travel by air, consideration should be 
given to the extent of development and re- 
sultant safety of this mode of travel as com- 
pared to other means of travel. While it 
has been judicially recognized that aviation 
is no longer an experiment, it still is in its 
formative stage, and liability of the carrier 
should hardly be measured by the same 
rules of law governing transportation by 
land or water.”’ 

“In fact, the application of the doctrine of 
cases arising out of aircraft accidents has 
not yet been sufficiently extensive to war- 
rant a valid statement of the principles or 
limitation of such application.”* 


In a leading case the New York Court 
agreed that in the present state of aircraft 


438 Am. Juris Sec. 295 p. 989. 

*Aeronautical Law by Davis, pp. 293, 294. 

*Journal of Air Law & Commerce, Vol. 13, No. 4, 
p. 291. Oct. 1942. 
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development the doctrine of res ipsa loquitur 
could not be applied to the fall of an airplane 
when it was common knowledge that it fell 
from causes over which the pilot had no con- 
trol. 


“In addition to the foregoing, however, as 
we previously said, we do not think that 
common knowledge respecting navigation of 
the air has advanced to the point where 
the doctrine of res ipsa loquitur is appli- 
cable to an accident like the one under con- 
sideration. It is no uncommon occurence 
for airplanes to fall, although in charge of 
skilled Army and Navy pilots, and some 
of these accidents are never explained al- 
though a searching investigation is made.”’* 


The intriguing mystery of some crashes is 
so aptly expressed in a North Carolina action 
to recover for wrongful death when the Court 
remarked: 


“The cause of the crash is as enshrouded 
in doubt as was Beaverdam in the fog, cloud 
and mist that the Northeast wind swirled 
around the scrubpine that thatched its dome 
that morning.”’* 


The Massachusetts Court was early con- 
fronted with the problem of applying the rule 
to airplane cases. Wilson vs. Colonial Air 
Transports (1932) 278 Mass. 220, 180 N.E. 
212, 83 A.L.R. 329, involved the issue whether 
a passenger for hire in a privately operated 
aeroplane can invoke the rule of res ipsa lo- 
quitur should the right wing motor go dead 
and the right side of the plane tip, a few 
seconds after leaving the ground, with the re- 
sult that, though the pilot made frantic efforts 
to right the plane, it was steered toward the 
water and immediately made a nose dive into 
the water. Plaintiff testified that the pilot was 
negligent in taking off when the right motor 
was misbehaving from physical causes while 
the pilot testified that he was purposely “rev- 
ving” one motor more than the other and that 
the plane had only recently been inspected. 
In approaching its decision the Court observed 
that the rules of law relating to the operation 
of aircraft, in the absence of statute, in gen- 
eral are rules relating to negligence and nui- 
sance, and are not distinguishable from those 


‘Rochester Gas & E. Corp. vs. Dunlap, 266 N.Y. 
supp.469. 

’Morrison vs. Le Tourneau Co. et al, U.S.C.C.A. 
5th Circ. (1943) 138 Fed. (2) 339, 1943 U. S. Av. 
R. 22. 
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which relate to the operation of vehicles, per- 
haps more closely to motor vehicles on land. 
The Court said: 


“The principle of res ipsa loquitur only ap- 
plies where the direct cause of the accident 
and so much of the surrounding circum- 
stances as were essential to its occurrence 
were within the sole control of the defen- 
dants or their servants. It is to be noted 
that the presumption raised in favor of the 
plaintiff by the application of the res ipsa 
loquitur is one of evidence and not of sub- 
stance, and that the burden of proof re- 
mains during the trial upon the plaintiff. 
It is also to be observed that the doctrine 
will not be applied if there is any other rea- 
sonable or probable causes from which it 
might be inferred there was no negligence 
at all; nor does it apply in any instance 
when the agency causing the accident is not 
under the sole and exclusive control of the 
person, sought to be charged with the in- 
jury.” 

The Court denied the applicability of the 
doctrine to the evidence in the case mainly be- 
cause the inspectors were not shown to be em- 
ployees of defendant. 

The Court further observed to the effect 
that we are not as yet in respect to the care 
and operation of aircraft in a position when 
the doctrine of cases dealing with stagecoaches 
or trolley cars or steam railways can be ap- 
plied. “The decision of cases of that nature 
rests upon facts constituting a part of a wide- 
spread fund of information.” This conclusion 
was greatly relied upon by the Tennessee 
Court in a case wherein it refused to apply the 
doctrine where a ship, equipped with dual con- 
trols, crashed with resultant death.’ 

The question was before the Tennessee Court 
on another occasion when the Court remarked: 


“This is not a case for the application of 
the doctrine of res ipsa loquitur, for it isa 
common and not unusual occurrence for air- 
planes to stall and fall while in operation 
and without the intervention of any act upon 
the part of the operator.””’ 


The right to recover upon the theory of res 
ipa loquitur for damages to a tower from be- 


"Towle vs. Webb Phillips, Admr. Scott County 
Law, Tenn., unpublished opinion. 

*Boulineaux et al vs. City of Knoxville et al, Ct. of 
App. (1935) Pet. for Certiorari denied, Sun. Ct. 
1936, 20 Tenn. App. 404, 99 S.W. (2) 557, 560. 
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ing struck by an aeroplane was denied where 
the only evidence of the cause of the collision 
was that the motor of the plane, from some 
unknown cause, stopped, and the pilot, in at- 
tempting to make a forced landing at night, 
came in contact with the top of the tower, 
which he did not see. The Court agreed that 
the doctrine did not apply because in a great 
many instances planes fell from causes over 
which the pilot had no control which is true 
in the then state of aircraft development, but 
stated that, if it could be said from human 
experience that an aeroplane would not fall 
except through negligence, a prima facie case 
was made." 

In a leading case in Arkansas it was held 
that where a petition for wrongful death al- 
leged nothing except that the airplane fell, 
cause unknown to the plaintiff, and that the 
pilot was unskillful, the maxim did not apply, 
and that no presumption of negligence arises 
“from the mere fact of injury, when that fact 
is as consistent with the presumption that it 
was unavoidable as it is with negligence.” The 
accident may have been caused by one or 
more of a number of reasons over which the 
owner and operator of the airplane has no 
control.’ 

In a case where the motor of an aeroplane 
carrying passengers stopped while the plane 
was in flight, and the plane crashed, killing 
passengers, on account of which actions were 
brought against the carrier, the trial Court 
charged that the carrier was not obliged to ex- 
plain what actually caused the disaster, but 
that neglience had to be proved by a fair 
preponderance of the evidence.” In this case 
Sup. Ct. Ocean County) 1930 U.S. Av. Rep. 188. 
the plaintiffs practically conceded the air- 
worthiness of the aeroplane and the compet- 
ency of the pilot and alleged failure of the 
pilot, when the motor stopped, either to 
throw off his ignition switch or close his 
throttle: The defendant’s testimony demon- 
strated that the motor stoppage could have 
been brought about by any one of a number 
of causes, some of which could not be fore- 
seen, and that the pilot employed the best 
method in attempting to land. 

Recovery was denied in Smith v. Whitley, 
et al (Nov. 1943) NC., 27 S.E. (2) 442, 
1943 U. S. Av. R. 20, which was an action to 

‘Rochester Gas & E. Corp. vs. Dunlap (1933) 148 
Misc. 849, 266 N.Y.S. 469. 

"Herndon vs. Gregory (1935) Ark. 

“Conklin vs. Curtis Flying Service (1930 N. J. 
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recover damages for personal injuries received 
in an airplane crash alleged to have been 
caused by the negligence of defendants. “The 
doctrine of res ipsa loquitur does not apply be- 
‘cause any number of causes may have been 
responsible for the plane falling, it being 
common knowledge that airplanes do fall 
without fault of the pilot.” 

Damages were sought for the death of a 
passenger alleged to have resulted from an ac- 
cident caused by the negligence of the de- 
fendant airline in which the plane crashed 
on a mountainside. The plaintiff testified to 
certain acts of negligence on the part of the 
pilot. The Appellate Division reversed the 
judgment of the lower court because the trial 
court submitted the case to the jury on the 
theory of res ipsa loquitur. The Court said: 


“The doctrine of res ipsa loquitur, although 
it provides a substitute for direct proof of 
negligence when plaintiff is unable to point 
out the specific act of negligence which 
caused his injury, is a rule of necessity to 
be invoked only when, under the circum- 
stances involved, direct evidence is absent 
and not readily available.”” 


The Texas Court denied the applicability 
of the rule when the plaintiff pleaded specific 
acts of negligence.” The evidence showed 
that the pilot was making a loop with the 
plane at an altitude of less than 400 feet. 

In an action for injury to an alighting pas- 
senger for hire by contact with the moving 
propellor, the Court charged that negligence 
could not be presumed from mere proof of 
injury, but that the jury must determine from 
all the facts and circumstances disclosed by 
the evidence, whether or not negligence act- 
ually existed.” 

Where it was shown that, upon landing dur- 
ing a heavy snowstorm at the time, an aero- 
plane overran the field and struck a tree 
stump, resulting in the death of a passenger, 
there being no dispute as to what the pilot 
did in the course of landing the plane from 
the time he started to descend until the time 
of the collision, the doctrine did not apply.” 

The doctrine did not apply in a case where 


“Goodheart vs. American Air Lines, Inc. (1938) 
252 App. Div. 660, 1 N.Y.S. (2) 288. 

“English v. Miller (1931) Tex. Civ. App. Amarillo, 
43 S.W. (2) 642. 

“Berg vs. Seitz (1931) Kan. D. C. Wyandotte 
County, 1931, U.S. Av. R. 111. 

“Law vs. Transcontinental Air Transport (1931) 
U.S.D.C.E.D. Pa. 1931 U.S. Av. Rep. 205. 
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the plaintiff alleged negligence of the defen- 
dant generally, but set forth no specific acts 
of negligence relying entirely on the res ipsa 
loquitur doctrine, the Court remarking that 


“the doctrine has a somewhat limited appli-: 


cation, making it, as it were, a sort of refuge 
of last resort for the relief of injured persons 
where specific acts of negligence are incapable 


of being alleged and proved by the ordinary - 


methods.” 

In a case where an aeroplane operated as 
a common carrier vehicle for the carriage of 
passengers, collided from above in mid-air 
with another plane, injuring a passenger who 
then sued the carrier, the doctrine is applica- 
ble, since, if the proper degree of care is used, 
a collision in mid-air does not ordinarily oc- 
cur. However, the carrier is not liable if he 
proved that the collision was due to the negli- 
gence of the pilot of the other plane. 

In Stoll v. Curtis Flying Service, 1930 N.Y. 
Sup. Ct., New York County, Trial Term, 
Part VI (1930) U. S. Av. Rep. 148, the 
Court instructed the jury, 


“You must not invoke the doctrine if you 
find that the accident happened as the 
plaintiff's witnesses claim it did, and that 
the claim indicates to you negligence on 
the part of this pilot. The presumption can 
only be invoked if you find that the plain- 
tiff did not prove what caused the accident. 
If you find that the cause the plaintiff ad- 
vanced or suggested was not the cause, the 
plaintiff is in the position of not knowing 
the cause, and he, therefore, may invoke 
the doctrine.” 


In a case where the jury found that the 
pilot made an error in judgment and brought 
the plane too low in his approach towards the 
runway, causing the plane to hit the tree 
tops and consequently to crash, the Court 
held that these circumstances made the doc- 
trine applicable.” 


“The operation of res ipsa loquitur where 
it applies, is this, that the plaintiff, not be- 
ing able to prove directly the cause of the 


*Cohn vs. United Air Lines Transp. Corp. (17 F. 
Supp. 865) 1937 (U.S. Dist. Ct. D. Wyo.). 

“Smith vs. O’Donnell (1931) Cal. App. 5 P (2) 690, 
affirmed and opinion adopted in (1932)—Cal., 12 
P (2) 933. 

“Malone vs. Trans-Canada Airlines, Moss vs. 
Trans-Canada Airlines, 1940 U.S. Av. R. 144 (1942) 
3 D. L. R. 369, Dom. of Canada, Province of On- 
tario, Court of Appeal. 
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accident, a reasonable inference arises from 
the accident itself in the circumstances that 
negligence of the defendant was the cause. 
To meet this it is sufficient if, in the opin- 
ion of the jury, the defendant gives a rea- 
sonable explanation of a way in which the 


accident may have happened without the 


negligence on his part. It is not essential 
that the defendant should prove that the 
accident did in fact happen in the way sug- 
gested.” 


Defendant making an emergency landing 
at a private airport and while in the act of 
cranking the engine without blocks in front of 
the wheels his plane rushed forward and de- 
stroyed a hangar and plane. The plaintiff 
relied largely upon the doctrine in the low- 
er Court and the Trial Judge, while express- 
ing some doubt as to the application of the 
rule, said he was of the opinion that the de- 
fendant could not be held under it in any 
event, because, while his negligence might be 
inferred from the circumstances of the case 
standing alone, he was entitled to rebut the 


inference, andthe testimony in his behalf’ 


showed that he had used the usual and cus- 
tomary precautions of an operator under simi- 
lar conditions. In sustaining the lower court, it 
was said in the exact language employed by 
the United States Supreme Court in Sweeney 
v. Erving, 228 U. S. 233; 33 Sp. Ct. 416, 57 
L.Ed. 815, Ann. Cas. 1914, D. 905, 


“In our opinion, res ipsa loquitur means 
that the facts of the occurrence warrant 
the inference of negligence, not that they 
compel such inference; that they furnish 
circumstantial evidence of negligence where 
direct evidence of it may be lacking, but it 
is evidence to be weighed, not necessarily to 
be accepted as sufficient; that they call for 
explanation or rebuttal, not necessarily that 
they require it; that they make a case to 
be decided by the jury, not that they fore- 
stall the verdict. Res ipsa loquitur, where 
it applies, does not convert the defendant’s 
general issue into an affirmative defense, 
when all the evidence is in, the question 
for the jury is whether the preponderence 
is with the plaintiff.” * 


Proof that, through the negligence and im- 
proper conduct of the carrier, the aeroplane 
struck a tree and in consequence of such col- 


*Genero vs. Ewing (Wash. 1934) 28 P. (2) 116, 
176 Wash. 78, 1934 U.S. Av. Rep. 11. 
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lision, fell to the ground, injuring a passenger, 
makes out a prima facie, regardless of the ap- 
plicability of the doctrine of res ipsa lo- 
quitur.” 

Courts of Texas and California, and a 
Federal Court, have held that if an injured 
party or a representative of a decedent al- 
leges specific acts of negligence on the part 
of the defendant carriers, he may not then 
avoid the burden of proving the carriers’ 
negligence by relying upon the doctrine of res 
ipsa loquitur to raise a presumption of ne- 
gligence on the part of the defendant car- 
rier.” 

In another case, involving a collision be- 


“McCusker vs. Curtis Wright Flying Service (1933) 
269 Ill. App. 502, 1933 U.S. Av. R. 105. 

“English vs. Miller supra; Johnson et al vs. West- 
ern Air Express Corp. et al, 114 Pac (2) 688 (1941) ; 
Law vs. Transcontinental Air Transport, supra, Foote 
vs. Northwest Airways Inc. and Ames vs. Northwest 
Airways, Inc., U.S. Dist. Court at St. Paul, Minn., 
April, 1930. 
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tween two planes in mid air over the Pacific 
Ocean, engaged in making motion pictures in 
which two movie directors among others were 
killed, the rule was held to apply.” 
It is the opinion of the writer that as knowl- 
edge and skill in aerial navigation increases, 
more and more will the rule of res ipsa lo- 
quitur be extended to aeroplane accidents. 
With each forward step in safety engineering 
will the trend become more pronounced until 
we acquire that widespread fund of common 
knowledge. Out of the present struggle for 
global military mastery will come greater ad- 
vancement in aeronautics. As the application 
of the maxim increased with advancement of 
the steam railways, so it will be with aviation. 
In this cursory treatment the writer believes 
that he has pointed out some of the decisions 
that will help us in understanding the future. 


*Parker et al vs. Granger et al (Calif. 1935), 39 
Pac. (2) 833. 


Counsel, Continental Casualty Company, 


E hear a great deal these days about 
the necessity of extending our Social 
Security structure to include disability bene- 
fits, about the desirability of increasing our 
old age benefits from a maximum of $85.00 
a month to a new high of $120.00, and the 
urgency of federalizing our unemployment in- 
surance system. All of this, it seems, must be 
done immediately so that when our boys come 
home from war they will find that we have 
arranged a “brave new world” for them and 
have it all set up and ready to go. 

Those who urge that any particular changes 
in the Social Security Act be made at once 
without waiting, to my mind often do so be- 
cause they have a secret fear that unless these 
changes are put through during the fast mov- 
ing tempo of the war, they might not be able 
to get the people to make these changes after- 
wards. 

Obviously, this is a fundamentally unsound 
approach. Any changes as important as the 
proposed extensions of our Social Security 
structure should be investigated scientifically, 


Chicago, Illinois 


considered calmly and thoroughly, and receive 
the full deliberation which our democratic 
process is calculated to afford to such impor- 
tant projects. It is especially important to 
give such proposals careful study because they 
are movements along a one-way road on which 
there is no turning back, as witness the poli- 
tical pressures which have been built up in 
other countries which have experimented in 
these directions. Careful consideration is also 
essential because these changes are expressions 
of social philosophy, the significance and full 
implications of which must be seen clearly and 
thought through most carefuly lest we sudden- 
ly awaken some day to find we have an en- 
tirely different kind of government than we 
have had in the past. 
Every one will agree that the present Social 
Security system can be improved. Those who 
have administered it and lived with it have 
advanced some very constructive suggestions 
in this direction. If Old Age Survivors Insur- 
ance is desirable, and it has become an ac- 
cepted part of our national thinking, it should 
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logically be extended to cover every one. Of 
course the problems of administration make 
this impracticable at the present time, but it 
may well be that such insurance can now be 
extended to domestic servants, agricultural 
workers, and certain other classes of wage 
earners, perhaps eventually even to the self- 
employed. 

Suggestions of the administrators and of the 
best actuarial and financial talent in the coun- 
try as to improvements in the financing of 
Social Security are much needed. There is con- 
siderable room for improvement in this di- 
rection. This is only normal when we recall 
the similar evolution and growth of private 
insurance. 

Some very able students of the subject 
have advanced the proposal that total and 
permanent disability benefits be provided for 
those who are prematurely superannuated by 
such disability. There is no doubt a need to 
provide in some way for such unfortunates, 
particularly since private insurance does not 
meet this need in a practical manner at the 
present time. Some actuaries, however, fear 
the malingering which they claim would re- 
sult from such a measure. 

It may well be that the time has come to 
extend the federal unemployment insurance 
tax to employers of less than 8 workers. This 
is purely an administrative line and a consid- 
erable number of states have successfully op- 
erated their systems with much lower minima. 
Perhaps other states should be encouraged so 
to experiment. 

We must be guided in all of these questions 
by the recommendations of those who have 
actually administered the present system. 
They should be in the best position to know 
just how far the system can now be extended 
and still work. At the same time of course we 
must remember that the ablest man sometimes 
gets so close to a problem and so absorbed in 
working it out that in his eyes it becomes 
unduly important and few sacrifices are too 
great if they would speed its solution. It is this 
often perfectly honest and well-intentioned 
absorption in one’s work which if not res- 
trained in some way, either by the individual’s 
own larger perspective or by the healthy re- 
action of the people, leads to the kind of 
bureaucracy which vitiated France. — 

There is absolutely no ground for impung- 
ing the sound patriotism, loyalty, and judg- 
ment of the vast majority of the administra- 
tors of our Social Security system, but we 
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must be alert to realize that there are some 
social planners who have thought through the 
entire problem and have come to certain def- 
inite conclusions of their own of political 
philosophy and economic doctrine and who 
feel that the proposed extensions of the So- 
cial Security structure fall directly in line 
with their plans and purposes. 

These individuals cannot afford to acknowl- 
edge publicly what they freely admit in their 
private thinking. It would be political suicide, 
at least in this country, for them to admit 
that their intellectual expeditions into social, 
economic, and political philosophy have led 
them to the point where they feel that there 
should be a complete change in our American 
form of government. They have come to the 
conclusion that private enterprise and freedom 
of individual initiative are definitely out of 
place in this modern world. Their fundamen- 
tal premise is well stated by Laski, the Eng- 
lish Socialist, in his “Reflections On The Rev- 
olution of Our Time” as follows: 


“Within the legal framework of capitalist 
economy, the achievement of profit is only 
possible at the expense of the well-being of 
the masses.” 


Once these thinkers have accepted that 
premise they commit themselves to the conclu- 
sion which follows inevitably therefrom that 
some higher power, which of course can only 
be the government, must eventually own all 
the means of production in order that these 
be administered for the benefit of the people 
as a whole instead of for the few who happen 
to own them. 

Of course this premise is open to serious 
question. It is probably much more accurate 
to say that in any economy permanent success 
is possible only to that enterprise which bene- 
fits the people. One which is detrimental usu- 
ally eliminates itself sooner or later or else 
is eliminated by popular sentiment, whether 
expressed through legislation or less formally 
by refusal to patronize. The truth of this state- 
ment is so fundamental that it found expres- 
sion back in the ancient Psalms of the He- 
brew people. We are told there that the 
wicked may seem to flourish for a while even 
like a green bay tree, but that they soon 
wither and fall. 

And, abandoning for a moment the casual 
cynicism which seems so fashionable to those 
who wish to be regarded as intellectual, don’t 
we have to admit that an honest, sound busi- 
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ness man is much more likely to succeed than 
a dishonest, selfish, grasping business man of 
equal ability? It isn’t the system that needs 
to be changed, it’s man that needs to be im- 
proved. 

Their premise also fails when we stop to 
realize that important wealth is not obtained 
by taking it away from the masses; they 
haven’t it to lose in the first place. It is ob- 
tained by producing something which did not 
exist before, by adding to or by improving the 
sum total of the world’s goods, in exchange 
for which one is granted some of these things, 
or a greater share of the world’s goods. 

But their theory being that private owner- 
ship of the means of production, that is, of our 
industries, can prosper only at the expense of 
the people as a whole, they very naturally 
feel that the people as a whole must be pro- 
tected and insured against the economic pri- 
vations which private industry brings about 
as a consequence of ‘this system. Working on 
this theory, of course, all possible extensions 
of Social Security in every direction are justi- 
fied, for do they not rescue the poor working 
man from the hardships and dangers which 
an irresponsible capitalist economy thrusts 
upon him for its selfish benefit? 

We realize, of course, that those who desire 
to bring a new system of society and govern- 
ment into being in this country and in the 
world are actuated in many cases by the 
highest of motives. They have come sincerely 
to the conclusion that our way of living should 
be changed for our own good. There is too 
much of a tendency, however, in these days 
to accomplish by indirection that which could 
not be done directly. 

I believe we are entitled to know where we 
are going so that we may be able to consider 
the wisdom of the changes which are impend- 
ing and have the opportunity of deciding for 
ourselves just whether or not we want to move 
in that direction. In other words, these deci- 
sions should not be made for us by some 
clique or group of “wise men” who feel that 
they have to make the decisions for the peo- 
ple since the people just simply don’t have 
enough intelligence to figure things out for 
themselves. 

There is a real need for careful scrutiny of 
the various types of extensions which have 
been proposed to the Social Security Act, such 
as medical care, cash sickness benefits, disa- 
bility payments, etc. Some of the proponents 
of these measures have definitely come to 
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the conclusion that we should have a social- 
ized system of medicine, that the private doc- 
tor is not giving the people what they need 
in the line of medical care either as to quality 
or quantity. If this is true, they should be 
able to prove this and make their claims in the 
open, so that the American people can de- 
cide whether or not they want a new system 
of governmental medicine or whether they 
are content with the old. 

The decision should not be made for them 
by a group of social planners who introduce 
their methods by indirection, moving a little 
at a time in many different places with the 
thought in mind that they can eventually 
bring the course of affairs to a point where 
the people find that they have already gone 
too far in a particular direction to turn back, 
and, consequently, they might just as well go 
the rest of the way. 

If there is to be a social hygiene crusade, 
let it stand on its own feet. If socialized medi- 
cine is good for us and the old system of the 
private doctor has outlived its usefulness, per- 
haps we should decide to make this change. 
But let us make the decision—don’t let us 
find out all of a sudden that it has already 
been made for us and we have the new sys- 
tem of socialized medicine whether we want 
it or not. 

Another significant group of those interest- 
ed in extending our Social Security system are 
sincerely and whole-heartedly concerned with 
the alleviation of human suffering. They want 
to do anything they can to improve the lot 
of the common man and are willing to make 
any sacrifice to this end. This is praiseworthy, 
of course, but we must recognize that in their 
desire to help they sometimes fall into the 
temptation hereinbefore alluded to and be- 
come obsessed with the particular problem on 
which they are working, so losing sight of or 
at least losing their perspective as to other 
equally important and sometimes far more 
urgent social considerations. 

The first purpose of Social Security, in the 
American sense of the term, is the security of 
opportunity—a guarantee of the individual’s 
opportunity to earn his living and as much 
more as possible, to grow, to develop himself, 
his abilities and capacities, and to be happy. 
This is the greatest security the govenment 
can give to him. 

The government should not give him the 
things which he can earn for himself. If it 
does, it deprives him of the opportunity of 
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earning these things, and that is actually a 
real opportunity because it is through work 
that we grow. Life without growth soon de- 
cays. 

One of the greatest catastrophes that could 
happen to the world would be for everyone 
suddenly to have all that he needs. It is all 
very well to say that creative living begins 
only after the fundamental needs of shelter, 
food, and clothing have been met, but it is 
equally true that one who has not earned that 
leisure rarely uses it profitably. 

To put it another way, there is a limit to 
what one can do for another. We cannot help 
others beyond a certain point, probably not 
beyond the subsistence level. We cannot do 
for them what they need to do for themselves. 
The truth of this fact in collective experience 
can be seen from individual instances, inas- 
much as collective experience is nothing but 
the aggregate of many individual experiences. 
We are all familiar with the unfortunate 
mother love which has become “smother love” 
as someone once put. We have probably at one 
time or another come into contact with a 
spoiled child. Many of us, particularly employ- 
ers, can recall instances where we made the 
way too easy for someone working for us to 
the person’s own very definite detriment. In- 
dependence of spirit and a fighting will to 
work and win is of much greater importance 
to a nation than a chicken in every pot, come 
what may. 

One of the greatest dangers of the proposed 
extensions of Social Security structure was 
briefly mentioned above, that is, the fact that 
our changes are irrevocable. I think everyone 
will generally agree that it is almost impossi- 
ble, if not absolutely impossible, to take away 
governmental benefits and grants after they 
have become established and large numbers 
of people have come to rely upon them and 
have shaped their way of life in dependence 
upon them. This may be termed the moral rea- 
son for the political impossibility of curtail- 
ing governmental benefits. 

Albert Linton at the recent forum on Social 
Security held by the Health and Accident Un- 
derwriters’ Conference in Chicago pointed out 
that this danger is particularly inherent in a 
federalized system. He was discussing at the 
time the proposal that unemployment insu- 
ance be federalized. He pointed out that this 
would be most unfortunate inasmuch as the 
payment of benefits involves the exercise of 
discretion. Discretionary powers exercised by 
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governmental employees are particularly sus- 
ceptible to use for the building up of a politi- 
cal machine. 

When unemployment insurance is adminis- 
tered by the various states, it is true that poli- 
tical machines do develop, but one state tends 
to offset another state, at least to some degree, 
and the political machines, consequently, are 
not as strong, or at least not as well en- 
trenched, and when too bad can be over- 
thrown. He pointed out, however, that a fed- 
eralized system would lead to the establish- 
ment of a tremendous political machine, 
national in scope, which would be most diffi- 
cult to purify or eliminate. He went on to 
say that this danger was, of course, just as 
present in a Republican administration as in 
a Democratic. 

Another important and well known ad- 
vantage of our state system of unemploy- 
ment insurance, as compared to the proposed 
federalized system, is the fact that at the state 
level there is room for experiment and the 
certain amount of trial and error which seems 
to be inherent in political development. There 
is not the same opportunity where the system 
is national. The mistakes are far more costly 
and much more difficult to remedy. 

Mr. Linton also made the interesting ob- 
servation that the Wagner-Murray-Dingell 
bill, as proposed in Congress, would very 
possibly cost about 20% of payroll. He point- 
ed out that this can be most easily visualized 
by the average person in terms of hours per 
week of work. On a forty hour week this 
would mean one day a week that every man 
would work to pay for Social Security, and 
we must remember that he is already work- 
ing one day a week to pay other taxes. 

Summing it all up, I think we can all agree 


upon the common object of improving the 


lot of the great masses of people. We differ, 
however, upon the best method of doing this. 
The fundamental issue is, do we need to have 
the government do it, or can we do it through 
private initiative? Just because a thing is good 
does not mean that the government ought to 
do it. It may well be that it is not necessary 
for the government to take over the duty, for 
instance, of supplying accident and health 
insurance. Perhaps private industry will prove 
capable of meeting the increasing need for 
the protection of income. 

Group insurance, for instance, has the same 
ability as does governmental insurance to 
cover the otherwise uninsurable individual. 
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This is made possible through the diver- 
sification of risk when an entire group is 
insured and the consequent elimination of 
the factor of adverse selection. Privately ad- 
ministered group insurance plans, however, 
have a tremendous advantage over govern- 
mental insurance in that they can be installed 
and developed first in situations where they 
are obviously practicable and then with the 
benefit of that experience gradually expanded 
to cover more and more classes of people. This 
has been the history of group insurance in the 
United States and Canada where this applica- 
tion of the principle of insurance had its origin 
and development. The flexibility of such insur- 
ance and the varying types of plans means 
that the wage earners covered do not have 
to fit themselves into a single nation-wide plan 
but rather the plan can be fitted to them. 
Wage differentials and the widely varying 
cost of living and of care in the different sec- 
tions of the country are reflected in such 
plans. 

Insurance of this character seems more in 
keeping with our American way of doing 
things than does compulsory governmental 
insurance. It is voluntary but susceptible of 
government encouragement. It can be expand- 
ed to give greater benefit to the more enter- 
prising and thrifty workers. It can well lead 
into individual savings and group retirement 
annuity plans. Those who participate are not 
limited by the hard and fast outlines of a 
legislated system. Changes can be made and 
faults corrected with facility. Entire plans can 
be changed as seems advisable to incorporate 
desirable features which have been developed 
by the experiments of other plans. Both 
Houses of Congress don’t have to agree each 
time the plan is to be improved. 

That private initiative can meet this need 
is shown by the fact that in its short history 
group accident and health insurance has al- 
ready grown to cover about 6,000,000 em- 
ployees. The significance of this figure and 
rate of growth can be realized when we stop 
to think that only five years ago the total 
coverage was estimated at 2,600,000. Ten 
years ago the figure was 1,500,000. The cov- 
erage almost doubled in the first five years 
and then more than doubled in the second 
five years under consideration. This rate of 
growth is most promising, to say the least. 
R. A. Hohaus, Associate Actuary of the Met- 
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ropolitan Life Insurance Company is authority 
for these figures, and he also states that there 
are about 5,500,000 persons with group hos- 
pital protection in private insurance com- 
panies. 

Add to these the nearly 14,000,000 persons 
estimated by Dr. C. Rufus Rorem, Director of 
the Hospital Service Planing Commission of 
the American Hospital Association, to be cov- 
ered against hospital care by the Blue Cross 
Plans, and- we can see that the American 
citizen is proving himself capable of seizing 
the opportunities of group cooperative insur- 
ance offered by our system of private ini- 
tiative. That these opportunities are being 
placed within his reach is shown by the fact 
that the Blue Cross Plans are available right 
now in 37 states containing more than 110,- 
000,000 people. Group insurance written by 
private insurance companies is available prac- 
tically everywhere. 

Add to these the many millions covered by 
individual accident and health insurance and 
hospitalization policies, and consider that each 
assured is usually a wage earner supporting 
one or more other persons, and we realize 
that substantial progress has been made in a 
very short time toward the protection of in- 
come against loss from disability. This prog- 
ress has been made voluntarily by people act- 
ing without governmental ownership and op- 
eration of the system. Why bring the govern- 
ment into it now? 


It is not necessairly true that governmental 
operation of accident and health insurance 
means cheaper insurance. The small percent- 
age of profit accruing to the stockholder own- 
ers of insurance companies is more than made 
up for by the greater efficiency of a sound, 
well-managed private insurance company over 
a governmental bureau. If a private company 
lets its costs get too high it fails to meet com- 
petition and a better company gets its busi- 
ness. If the governmental bureau fails to keep 
its costs down, Congress has to appropriate 
more money for it. If private industry is able 
to meet this need, let it do so. 

Henry Ward Beecher years ago aptly sum- 
marized the present issue when he said “The 
real democratic American ideal, is not that 
every man shall be on a level with every other, 
but that every one shall have liberty, without 
hindrance, to be what God made him.” 
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tributing the net estate to those who are 
beneficially interested in it. (Matter of 
Union Trust Company, 70 App. Div. 5, 9.) 
There is, therefore, a direct and controlling 
relationship between the administrator and 
those on whose behalf he engages to fulfill 
his functions. As stated by this court in 
Matter of Limberg (257 App. Div. 827): 
‘An estate cannot be considered simply as a 
mass of property irrespective of and di- 
vorced from those who are entitled to share 
therein’.” 


The difficulty is that the trust estate is 
depleted, and unless the life tenant is estopped 
from benefiting from the surcharge, insuffi- 
cient income would be earned. It follows 
therefore that the corpus must be increased by 
the amount of surcharge and the surety must 
do this. The usual method of making such a 
payment is to place upon the amount paid in, 
a charging lien for the benefit of the surety, 
so that when the trust is terminated, the re- 
mainder interest, to which the defaulting prin- 
cipal would have been entitled, will be paid 
over to the surety. To accomplish this, pay- 
ment by the surety should be made only by 
the entry of an order or decree specifically 
providing this. 

The Court of Appeals, in Matter of Hall, 
164 N. Y. 196, accomplishes this result. There 
the trustee was surcharged for illegal invest- 
ments of trust funds. Such investments, how- 
ever, were made with the written consent of 
some of the life tenants who, under certain 
conditions, might ultimately share in the re- 
mainder. On page 201 of the opinion, the 
court stated: 


“Several of the equitable life tenants con- 
sented to the investment made by the trus- 
tees and are estopped from questioning its 
propriety. The courts below have so held 
and have authorized the trustees to retain 
the shares of such life tenants in the in- 
come produced by the sum which the ap- 
pellants have been directed to pay into the 
fund on account of the loss on the securi- 
ties. The decree, however, does not go far 
enough in this respect, for in certain con- 
tingencies these life tenants may be entitled 
to share in the principal of the fund. The 
decree should be modified so as to provide 
that in case any beneficiary who has as- 
sented to the investment in the umbrella 
stock should become entitled to any part 
of the principal of the fund paid by the 
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trustees, then the trustees may retain such 
part, and as so modified affirmed without 
costs of this appeal to any party. 


While in the Hall case, the surcharge was 
made good by the trustees, the reasoning is 
equally applicable in the case where the sure- 
ty pays in the amount of loss. 

There are various ramifications of this prob- 
lem. If the life tenant is as guilty as the form- 
er trustee, it would seem reasonable that the 
trustee or his estate would have no obligation 
to pay into the trust estate anything, provided 
that the corpus, when the trust falls in, is 
sufficient to pay the interest of the respective 
innocent remaindermen. 

The mere fact that the action is instituted 
by an innocent successor trustee does not 
change the picture, for the New York Su- 
preme Court in and for the County of New 
York in Joseph v. Herzig, 72 Misc. 475, 
stated on page 476 of the opinion: 


“assuming that individual beneficiaries 
may have waived or reduced their right 
to a recovery, plaintiff as their trustee 
would stand in their shoes, and could re- 
cover no more on each beneficiary’s share 
than such beneficiary could recover if a 
sole plaintiff. Vohmann v. Michel, 185 N. 
Y. 420, 425, 426; Woodbridge v. Bockes, 
170 id. 600-603; Matter of Hall, 164 id. 
196, 201; Butterfield v. Cowing, 112 id. 
486; Ungrich v. Ungrich, 131 App. Div. 
24. 


The New York Court of Appeals in Wood- 
bridge v. Bockes, cited above, in an extremely 
clear opinion, deals with many phases of this 
problem. There, the plaintiff, as successor 
trustee, instituted a compulsory account pro- 
ceeding against her predecessor. The plaintiff, 
in her individual capacity, was the life tenant 
of a trust, under the provisions of which the 
remainder over, upon her death, was to go to 
her children or to the descendants of any of 
the children. The defendant, the preceding 
trustee, had, at the request of the plaintiff, 
turned over to her and to her husband all of 
the assets which comprised the trust corpus, 
giving in addition to them, a general power 
of attorney to manage the trust. By reason of 
this power of attorney, the plaintiff, limited 
by the will to a specific annuity, was able to 
obtain annually sums in excess of the testa- 
mentary amount. 

Subsequently, at the request of the plain- 
tiff, realty, part of the corpus of the trust, 
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was deeded over individually to the plaintiff, 
the defendant receiving from the plaintiff 
and two of her children, who were then of age, 
general releases and indemnity agreements. 

Some time thereafter, the plaintiff and her 
children, all of whom had executed releases, 
petitioned for the substitution of the plaintiff 
as trustee; the defendant resigning without an 
accounting. This compulsory accounting pro- 
ceeding was instituted. 

The court, stating that it was sitting in 
equity, points out that the defendant finds 
himself on the horns of a dilemma. It is true 
that he has been released from accountability 
by the cestui que trust and by her children, 
the remaindermen. Yet, he will be incapable of 
responding to possible demand of contingent 
remaindermen in the event of the failure of 
the plaintiff’s children to survive her. 

On page 602 of the opinion, the court deals 
with the right of the plaintiff, as successor 
trustee, to act in that capacity for the bene- 
fit of herself as life tenant: 


“It is true that the plaintiff is suing in 
her capacity as trustee, alone; but the court 
will look through the form of the proceed- 
ing, at the substance of the matter. It will 
consider whether the facts disclosed are 
such as to justify her, in any aspect, in 
appealing to the exercise of its equitable 
powers. Representing herself as the cestui 
que trust, she is without right to hold the 
defendant to account; for she not only has 
authorized, and acquiesced in, the breach 
of his trust, in complacently surrendering 
the control and management of the trust 
properties to her or to her husband, as her 
agent, but she is found to have what trust 
properties there are. She has, individually, 
released the defendant from all liability by 
reason of his executorship and trusteeship 
and she is, herself, liable to the trust for 
the trust properties which she has received 
and used. Perry, Trusts sec. 669; Chilling- 
worth v. Chambers, supra. Of course, it fol- 
lows that she has no possible claim for any 
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accrued income of the trust. It is not a ques- 
tion of any alienation by the beneficiary of 
her interest. It is whether she can make the 
defendant account for the income of the 
trust, when she has received, and is liable 
for, the trust fund. Directly or indirectly, 
she received the whole of it, as it is found, 
and the defendant has accounted as well as 
the nature of the case permitted.” 


The court then continues, dealing with the 
rights of the successor trustee to act on behalf 
of the remaindermen who have released: 


“She cannot demand an accounting in the 
right of her children, in whom, by the terms 
of the will, the residuary estate has vested 
as the remaindermen; because, when of full 
age, they joined with her in releasing the 
defendant and the instrument of release is 
found to have been voluntarily executed by 
them, as by her, without any fraud, or mis- 
representation, and with full knowledge of 
all the facts.” 

On page 603 of the opinion, it is specifically 
held that only in so far as the possible con- 
tingent remaindermen are concerned has a 
trustee any rights and those rights are limited 
to the rights of those beneficiaries. 

There the opinion ends. It would seem, 
however, that if a surety of the first trustee 
were involved, that payment, with a provision 
that the income derived therefrom be paid to 
the depositor, could be made into Court, prac- 
tically escrow, so that such payment would be 
returned, if, at the termination of the trust, 
the contingent remaindermen were found to 
take nothing. Another possible method of deal- 
with the problem would be the issuance of an 
additional bond, with the contingent remain- 
dermen as obligees, which could be called 
upon only if and when the contingent remain- 
dermen vested. 

From this review, it seems apparent that, 
at least in New York Courts, the “Anticipa- 
tory Realization” theory can be utilized ef- 
fectively to prevent unjust enrichment and to 
achieve equitable results. 
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The A B C’s of Unemployment Compensation 
(Employer, Employee, Subcontractor and Applicable Rule of Law) 


(An article supplemental to that published in the April, 1943, INsuRANCE COUNSEL JouRNAL) 


By WI sur E. BENoy 
Columbus, Ohio 


INCE the publication of the article, under 

the same subject heading, in the April, 
1943 JouRNAL, much water has passed over 
the dam. 

The Ohio Supreme Court, on March 29, 
1944, decided the case of Commercial Motor 
Freight, Inc. v. Ebright, (lower court’s de- 
cision cited in the notes to previous article) 
reported in 143 O.S., 170, which, in our judg- 
ment, is the clearest cut decision on the sub- 
ject supporting the majority rule. The court 
held: 


“The three tests provided by the Ohio 
Unemployment Compensation Act by which 
it may be determined that one employing 
another shall be exempt from the operation 
of the act, to the effect that (i) the person 
employed is free from control or diréction 
over the performance of his service; (ii) 
that such service is outside the usual course 
of the business for which such service is per- 
formed and (iii) that such individual so em- 
ployed is customarily engaged in an inde- 
pendently established trade, occupation, 
profession or business, do not serve to widen 
the scope of the term “employment” as 
used in the statute so as to include persons 
not otherwise included, but to exclude from 
the definition of the term “employment”, 
persons who perform incidental service and 
who, but for such limitations, might be 
classed as employees of the person for whom 
such incidental service is rendered.” 


The Supreme Court of Illinois has, since 
the publication of that article, gone to the 
correct side of the ledger in the case of Ozark 
Minerals Co. v. Murphy, Director, 51 N.E. 
(2d) 197, (decided November 10, 1943) dis- 
tinguishing previous decisions, and in fact re- 
pudiating them, cited in the notes of our origi- 
nal article. The Illinois Supreme Court there 
said: 


“That the General Assembly intended to 
tax only employing units upon the wages 
of employees and not independent or sub- 
contractors, is clearly shown by subpara- 
graphs (f)(1) and (f)(5) (the three tests 


provision) of Section 2. We believe the 
reasonable construction of Section 2 (f) (1) 
as in force from 1937 to July 1, 1939, is 
that to constitute ‘employment’ it was re- 
quired that there be services performed for 
wages or under a contract of hire. Here, 
there were no wages, nor was there a con- 
tract of hire. * * * The contract did not pro- 
vide for compensation for labor but for a 
tunnel or for a ton or tons of silica mined 
and ready for loading. It cannot be said 
that the owner of a lot who engages an 
independent contractor to dig a cistern of 
named dimensions and to pay for such cis- 
tern, a stated sum per cubic yard for the 
excavation, when finished, is paying wages, 
any more than it could be said that if A con- 
tract with B and C to build a barn on his 
farm he is paying them wages for such con- 
struction. In such case, what A is paying 
for is a barn and not wages.” 


Arkansas has gone decisively on the rizht 
side of the ledger in Crosett Lumber Company 
v. McCain, 170 S.W. (2d) 64, (decided April 
5, 1943) and 174 S.W. (2d) 114 (decided 
July 12, 1943). The first was a claims case; 
and the second, an action to recover the same 
assessments paid into the treasury as are in- 
volved in the first decision. The cases involved 
a contract between the Lumber Company and 
various independent contractors and em- 
ployees of the independent contractors. After 
the taxes involved had accumulated, the Ark- 
ansas General Assembly repealed the three 
tests provision, effective retroactively. The 
court held the relationship to be that of in- 
dependent contractor and not employee and 
summarizes in the following language: 


“One whose income is determined by 
the profit or loss which he derives from his 
individual business cannot be said to be 
rendering ‘services for wages’, even though 
he is contributing his personal services to 
the enterprise.” 


The Court held that the claimants, certain 
of whom were the independent contractors 
themselves, and others the employee of the 
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independent cotractor, were not in employ- 
ment within the meaning of the act; discusses 
the A, B and C tests at length; and granted 
a judgment for recovery of the contributions 


d. 

The Federal Court cases have gone along 
with the State. The three tests provision is not 
to be found in the Federal Act. The Circuit 
Courts of Appeal, with substantial unanimity, 
have held that the employee-employer relation- 
ship only was taxable and that where the re- 
lationship of independent contractor exists, 
there has been no basis for the determination 
of a tax and the taxpayer has been allowed a 
recovery of the exactions made by the Internal 
Revenue Department in such cases. 

The Circuit Court of Appeals for the Fourth 
Circuit on March 3, 1944, affirmed the de- 
cision of the Maryland District Court in the 
case of Magruder, Collector v. Yellow Cab Co., 
pre Fed. (2d) __, the court there said: 


“We think, too, that Judge Chesnut was 
eminently correct in his finding of fact: 
‘Plaintiff (Yellow Cab) paid no money to 
the drivers for wages or otherwise.’ Yellow 
Cab paid nothing to the drivers, that is con- 
ceded. The only money passing between 
Yellow Cab as rent for the taxicabs. We are 
asked to hold, though, that the fares re- 
ceived by the drivers from passengers con- 
stitute wages paid by Yellow Cab to the 
drivers. Our imaginations are not quite so 
lively. It is true that the term ‘wages’ is 
given a broad meaning by the Regulations, 
but we might point out that Social Security 
Tax Regulations 106, Sections 402.228 (e) 
and 403.228 expressly exclude from the de- 
notation of wages: ‘Tips or gratuities paid 
directly to an employee by a customer of 
an employer and not accounted for by the 
employee to the employer.’ In the instant 


case, Yellow Cab had no title or interest in, 
no power to make the drivers account for, 
the money received by the drivers from pas- 
sengers. Yellow Cab was entitled to receive, 
and did receive, only the rent paid by the 
drivers.” 


The Sixth Circuit, on April 7, 1944, decided 
in the case of U. S. v. Mutual Trucking Com- 
pany, Fed. (2d), wherein the Internal 
Revenue Department claimed that one third 
of the amount paid independent contractors 
for the delivery of loaded trailers, from term- 
inal to terminal, for Mutual Trucking Com- 
pany was employment and taxable under the 
Social Security Act. The District Court found 
to the contrary (51 Fed. Sup. 114) and this 
decision was affirmed. The court said: 

“In this case concededly the owner-op- 
erators completely control payment of the 
wages. 

“These considerations require affirmance 
of the judgment. We have recently made a 
similar decision in Glenn, Collector v. Beard, 
decided March 20, 1944. Our conclusion is 
in accord with the great weight of authority 
both in federal and state decisions upon this 
question. Texas Co. v. Higgins, supra; Wil- 
liams v. United States, 126 Fed. (2d) 129 
(C.C.A.7); Robinson v. Baltimore & Ohio 
Rd. Co., 237 U.S. 84; Government Person- 
nel Automobile Assn, v. United States, 124 
Fed. (2d) 99 (C.C.A.5). Cf. Midwest Haul- 
ers Inc. v. Brady, 128 Fed. (2d) 496, 499 
(C.C.A.6); Walling v. Sanders, 136 Fed. 
(2d) 78 (C.C.A.6), which construed a simi- 
lar provision of the Fair Labor Standards 
Act, 29 U.S.C., §201 et seq.; State ex rel. 
Zone Cab Corp. v. Industrial Commission, 
132 Ohio St. 156; Coviello v. Industrial 
Commission, supra; Gillum v. Industrial 
Commission, 141 Ohio St. 373.” 


Insurers’ Liability in Actions Between Spouses 


By RAPHAEL ALEXANDER 
Association of Casualty & Surety Executives 
New York City 


i a recent New York case the Court of 
Appeals upheld the right of a wife to re- 
cover from her husband’s liability insurer for 
injuries sustained in an automobile accident 
which occurred before they were married. The 
case brings to light one of the less serious loop- 
holes in the New York law relating to the in- 
surer’s non-liability in Spouse vs. Spouse. 


In 1937 the Domestic Relations Law of 
New York was amended to make husband and 
wife liable to each other in tort. It was reali- 
zed at the time that such a provision would 
open wide the door to collusive suits for the 
purpose of augmenting family funds at the 
expense of the insurer, and thus enabling a 
tort-feasor to profit from his own wrong. To 
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obviate this possibility the Insurance Law was 
simultaneously amended to provide that no 
liability policy shall, in the absence of specific 
provision, be deemed to insure against liability 
of an insured because of injuries or property 
damage to his or her spouse. This provision 
was later extended to apply to liability for 
death of a spouse. 

The net result of this legislation is an 
anomalous one, and several serious problems 
still remain in connection with the situation. 
- The insured who reads his policy will find in 
it no exclusion of liability to his spouse. That 
may be unimportant were husband and wife 
living together, but genuine liability may arise 
when husband and wife are estranged, or 
separate after the accident. Although these 
situations should be comparatively rare, the 
result would be a severe hardship on the in- 
sured who, not having read the insurance law, 
had good reason to believe that he had full 
protection against liability. 

But the effect of this legislation on the in- 
surer is far more serious. In the case referred 
to above (Stonborough vs. Preferred Accident, 
decided March 2, 1944) the Court held that 
the liability of the insurer became fixed on 
the happening of the accident, and was not 
affected by the subsequent marriage of the 
parties. 

Section 59 of the Vehicle and Traffic Law, 
relating to the liability of the owner of a 
motor vehicle for negligence of the operator, 
requires all insurance policies issued to the 
owner of the motor vehicle to contain a pro- 
vision for indemnity or security against the 
liability and responsibility provided in the 
section. It further provides that “this provi- 
sion shall not be construed as requiring that 
such policy include insurance against liability 
of the insured, being an individual, for death 
of or injuries to his or her spouse or for injury 
to property of his or her spouse.” 

What does the term “the insured” mean in 
this context? If it applies only to the named 
insured—and that seems to be the most plaus- 
ible interpretation—the insurer is liable where 
the suit is brought against an operator other 
than the owner, by the operator’s wife, who 
was guest in the automobile. The term “an 
insured” as used in the Insurance Law pro- 
vision summarized above is also ambiguous, 
but is more susceptible of interpretation to 
include the omnibus insured. In any event, in 
this situation, since the injured person is not 
the spouse of the owner, the insurer would be 
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liable if she elected to sue the owner instead of 
her husband, the operator. 

Another situation where the insurer may be 
held liable arises where the owner’s wife is the 
guest while the car is being operated by an- 
other—for example, the owner’s brother. In 
that situation she may elect to sue the opera- 
tor only. 


These factual situations are by no means 
unusual, and therefore constitute a serious 
threat. But an even more important and more 
complicated problem arises when this subject 
is considered in connection with non-residents 
and conflict of law. 


It is well settled that “the law of the place 
of the wrong determines whether or not there 
is a cause of action for the wrong. This is 
true although both parties are elsewhere do- 
miciled. If the law of the place where the de- 
fendent’s act took place created, as a result of 
the act, a right of action in tort, this right will 
be. recognized and enforced in another state 
unless to enforce the right is against public 
policy of the forum.” (Beale—Conflict of 
Laws, pp. 1289, 1290). This means that when 
non-residents are involved in an accident in 
New York State the injured wife may sue 
the insured husband in their home state. There 
the law of the place of the tort would be ap- 
plied, unless suits between spouses are held to 
be contrary to public policy, or unless it is 
held, following Mertz vs. Mertz (1936) 271 
N.Y. 466, 108 A.L.R. 1120, that such suits 
are precluded by a reciprocal disability con- 
trolled by the law of the forum. 

The danger of encountering such an obsta- 
cle does not exist where the parties reside in 
one of the twelve other states which authorize 
tort action between husband and wife. In the 
case of residents of states which bar such ac- 
tions the obstacles can be avoided by bringing 
suit in New York. It has been held that where 
the accident occurred in New York a non- 
resident plaintiff has a right to sue a non- 
resident defendant in New York. The court 
has not discretion to refuse jurisdiction, and 
service of process:may be made by mail (Ma- 
lak vs. Upton [1938] 166 Misc. 817, 3 N.Y.S. 
2d 248; Hunter vs. Hosmer [1931] 142 Misc. 
382, 254 N.Y.S. 635). 

Although a large number of non-residents 
are involved in accidents in New York State, 
the situation would be quite unimportant to 
the insurer if the liability were effectively ex- 
cluded from the policy. But is it? The answer 
hinges on what law governs the construction 
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of the insurance policy. It should be borne 
in mind that in practically all cases in which 
non-residents are involved, the liability policy 
will be one issued and delivered in some state 
other than New York. 

It is difficult to see how the place of per- 
formance could be used as a basis for inter- 
pretation of an automobile liability policy. 
Some provisions of the contract may call 
for performance anywhere from the Virgin 
Islands to Alaska. In nearly all of these cases 
the policy will be one which is countersigned, 
issued and delivered in the state in which the 
insured resides and that state would also be 
the place of principal performance. There can 
be little doubt that in a case where all of these 
elements coincide the policy will be construed 
and governed by the law of the place of mak- 
ing and would not be affected by limiting pro- 


visions, such as the exclusion of liability to 


spouse, contained in the law of the state where 
the accident occurred. 


It follows that when such a non-resident, - 


having obtained a judgment against his or 
her spouse, either in New York or elsewhere, 
proceeds to sue on the policy, the exclusion 
contained in the New York Insurance Law, 
but not in the policy, will probably be ignored. 
Such a situation was presented in the case 
of Bradford vs. Utica Mutual Insurance Co. 
(Supreme Court, Albany County, 1943) 39 N. 
Y.S. 2d 810. This was an action for a declara- 
tory judgment on an automobile liability poli- 
cy issued in Massachusetts by a New York 
company. The policy included extra-territorial 
coverage. While plaintiff was operating his 
car in New York an accident occurred and his 
wife, who was a passenger, was killed. Both 
were residents of Massachusetts. The adminis- 
trator sued plaintiff in New York and the in- 
surer refused to defend. The court held: 


“Tt must be assumed that since the acci- 
dent occurred in New York the court will 
take jurisdiction of the tort action and will 
apply the law of the state to the controversy 
by allowing, upon a proper showing of facts, 
a recovery by the wife’s administrator 
against the husband for negligently causing 
her death... . 


“The law of tort liability in the state 
where the contract was made, therefore, is 
not pertinent, and in the treatment of the 
extent of coverage under the policy the fact 
the accident which gave rise to the ‘risk 
occurred in New York has not greater sig- 
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nificance than if the accident had occurred 
in some other state similarly recognizing 
a tort liability of husband to wife... . 

“The premium was paid and the contract 
was delivered in Massachusetts and under 
the general rule the contract was a Massa- 
chusetts contract ‘governed by the laws of 
that state’ (citing cases). The obligation of 
a contract undoubtedly depends upon the 
law under which it is made (citing North- 
western Mutual Life Insurance Co. vs. Mc- 
Hugh, 223 U. S. 234).” 


This case suggests a more disturbing possi- 
bility. There is nothing to prevent a resident 
of New York from purchasing his policy in 
New Jersey or in some other state. It would 
seem that such a contract if issued, delivered 
and effectuated outside of the state would not 
require countersignature by a resident agent 
of New York (Sec. 130, Insurance Law). The 
serious question is what law governs the con- 
struction of such a contract? The cases would 
seem to indicate that the lex loci, contractus 
would control; and if that is correct, it would 
follow that the exclusion of liability to spouse, 


‘would not be effective. 


The problems presented here are only a 
part of the total problem of collusive suits in 
connection with guest liability and liability to 
members of the family or household. In Cana- 
da this problem was disposed of some time ago 
by a provision in the uniform “Automobile In- 
surance Act”, adopted in all of the provinces 
but one. This Act provides that the insurer 


_Shall not be liable under an automobile policy 


for loss or damage resulting from bodily injury 
to or death of the son, daughter, spouse, par- 
ent, brother, or sister of any insured (whether 
the named insured or otherwise); nor, unless 
the coverage is expressly extended, for loss or 
damage resulting from bodily injury to or the 
death of any person being carried in or upon, 
or entering or getting onto or alighting from 
the automobile. This disposition of the prob- 
lem deserves careful consideration. The other 
extreme is to cover all guest liability, whether 
to spouse, parent, child or others. Possibly a 
solution can be found somewhere in between 
these extremes. The insurer is desirous of cov- 
ering all cases of genuine liability—that is, 
cases where the insured is sincerely interested 
in preventing recovery, or at least is not de- 
sirous of aiding the plaintiff. But the insurer 
is anxious to avoid fraudulent and collusive 
cases where the insured’s desire is to cooperate 
with the plaintiff rather than the insurer. 
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Recent Developments in Termination of Government 
Contracts* 


By J. Harry LABRuM 


Lieutenant Colonel, Signal Corps, Army of the United States; Member of Bars of 
Philadelphia and District of Columbia 


I. INTRODUCTION 


ERMINATION of war contracts, some- 

times referred to as “cancellation” or as 
termination and cancellation “for the Govern- 
ment’s convenience”, or “at the Government’s 
option”, is the right reserved in war procure- 
ment contracts by specific provision, whereby 
the Government can cancel all or any part of 
a contract at any time, without reference to 
any default upon the contractor’s part. 

Until recently contractual clauses evidenc- 
ing this right ‘existed in a variety of forms;’ 
at the present time, however, a standard term- 
ination contract article is prescribed for use by 
all war procurement agencies. 

Where the contract contains no such pro- 
vision respecting the right of termination, and 
for some reason the Government finds it neces- 
sary to cancel the contract, the parties are 
relegated to their rights at common law. A 
contractor after suit would be entitled to re- 
cover such judgment as would put him in the 
same position as though the contract had been 
completed by him. Where, however, the con- 
tract contains a temination clause, further 
proceedings are under the contract, and in per- 
formance of it. The distinction is drawn be- 
tween damages for breach in the first case, 
and the right to have the contract performed 
according to its terms in the second instance.’ 

The right of termination is required by the 
need for flexibility in the war procurement 
program brought about by unexpected changes 
in military requirements, fluctuations in the 
availability of supplies, improvements in art, 
and similar reasons. 


*The views expressed herein are personal and are 
not to be construed as official, or as reflecting those 
of any Government department. 

*For a description of the various termination arti- 
cles in use prior to the present uniform provision, 
see LaBrum, Termination of War Contracts for the 
Government’s Convenience (1943) Temp. U. L. Q. 
1-60. 

"Memorandum of the Attorney General of the 
United States for the War Contract Termination Sub- 
committee of the Senate Committee on Military Af- 
fairs, dated January 11, 1944, page 19. 


Many economic problems flow from the 
termination of war contracts, such as disposal 
of surplus material; conversion of the con- 
tractor’s plants to other war production or to 
peacetime pursuits; disposal of plant and 
equipment acquired for war production; the 
shifting of workers no longer needed in one 
plant to reemployment in other pursuits; fi- 
nancing of contractors in the interval between 
termination of their contract and the date 
when final settlement under the terminated 
contract is effected; the handling of claims of 
subcontractors and suppliers involved in trans- 
actions with prime contractors; protection of 
the public’s interest by maintenance of ade- 
quate records on the part of contractors and 
presentation of complete data on settlements; 
provision for appeals by dissatisfied contrac- 
tors; and proposals advanced by certain per- 
sons to permit settlements on a company-wide 
or perhaps industry-wide basis, in addition to 
settlements of individually terminated con- 
tracts. 


As was stated in a recent Congressional Re- 
port,’ “The problems are so transcendent that 
the economic destiny of this country may well 
depend upon their proper solution; no amount 
of study put upon them can be greater than 
they deserve.” 

Termination of contracts ranks high in the 
roster of important war topics, second per- 
haps only to the fundamental objective of 
winning the war. 

Never before in our country’s history has 
there been such an all-out conversion to war 
production. Never before have war contracts 
aggregated so much in dollar value, have so 
many people been engaged in, and has so much 
of our nation’s wealth and capital been de- 
voted to, war production. And at no time in 
the history of this country has industry been 
so far extended, and less able to weather any 
undue delay in settlement and payment aris- 
ing from the termination of war contracts. 


"Sen. Rep. No. 539, part 2, 78th Congress, 2d Ses- 
sion, “Report of the Special Committee on Post-War 
Economic Policy and Planning,” page 1. 
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At the conclusion of World War I there 
were 30,000 contracts outstanding, aggregat- 
ing some 6 billion dollars. It has been esti- 
mated that at present over 100,000 contracts 
issued by the War Department alone are out- 
standing; and that perhaps 1,000,000 subcon- 
tracts in substantial amounts are involved. 
One-half of our industrial capacity is devoted 
to war production today, as against one-quar- 
ter in World War I. The cost of World War 
I has been estimated at 30 odd-billion dollars; 
the cost of this war at 330 billions. The Fed- 
eral budget for the fiscal year 1943-1944 
alone calls for nearly 100 billion dollars for 
war expenditures. This is more than the Fed- 
eral Government spent for all purposes during 
140 years, from 1789 to 1930. 

The daily rate of Federal expenditure is 
more than the total cost of both the Revolu- 
tionary War and the War of 1812.* 

To date in this war some 10,000 prime con- 
tracts of a face value of approximately 10 bil- 
lions have been terminated; more than the en- 
tire dollar value of contracts terminated at 
the conclusion of World War I. 

Government-owned or Government-financed 
facilities, including land, buildings, and equip- 
ment are valued at 15 billions of dollars, 
while private industry has invested its own 
funds in expansion to the extent of 5 billions 
of dollars. 


II. Potictes INHERENT IN ANY TERMINATION 
DIscussION 


The job of primary importance is the win- 
ning of the war. Until the war is won, con- 
4 termination is of secondary importance 
only. 

Despite the magnitude of contracts already 
terminated, no extensive resumption of civil- 
ian production at this time is indicated. Any 
shifts in emphasis of production are strictly 
of a military nature. Unexpected military de- 
velopments may occasion local and temporary 
slacks, but from an overall viewpoint, war pro- 
duction will continue at the same pace as here- 
tofore, or perhaps even greater. 

Under Secretary of War Patterson’ has 
stated the position of the War Department by 
pointing out that settlements on terminated 
contracts should be negotiated by the same 

“Study Outline for War Financing” published by 
Education Section, War Finance Division, U. S. 
Treasury. 

‘In an address before the United States Conference 
of Mayors at Chicago, Illinois, on January 21, 1944. 
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procurement agency which negotiated the con- 
tract; that settlement once made should be 
final except in cases of fraud, or under the 
renegotiation or excess profit laws; that a 
central termination agency should formulate 
policies to insure uniformity in procedures; 
and that a central disposal agency should 
similarly propose uniform regulations regard- 
ing disposition of surplus property, once the 
property has been declared “surplus” by the 
agency having possession of it. 


TII. New UNIFORM TERMINATION ARTICLE 


The most important development from a 
legal viewpoint was the promulgation of a 
standard uniform contract termination article, 
prescribed on January 8, 1944, by James F. 
Byrnes, Director of the Office of War Mobili- 
zation, for the use of all war procurement 
agencies.” This achieves uniformity for the first 
time in the contract clause governing the con- 
tingency of termination. In the War Depart- 
ment this directive has been implemented by 
amendments to War Department Procurement 
Regulations, whereby on and after February 
20, 1944, all fixed-price supply contracts’ are 
to contain the new article without deviation. 
Another novelty in the law of terminations is 
a Statement of Cost Principles promulgated at 
the same time by Mr. Byrnes and incorpor- 
ated by reference into the new uniform article. 
One of the established policies of the War 
Department is to vigorously encourage the 
amendment of all outstanding contracts, even 
though entered into prior to February 20, 
1944, so as to include the new termination 
article. 

The new article differs in several respects 
from the old one previously used in the War 
Department. And it is at this point that prac- 
ticing lawyers will come face to face with the 
importance of being thoroughly familiar with 
the new article as well as the old, if they are 
to properly advise their clients. 

The new article provides that the procedure 
prescribed therein must be followed even 
though the contractor may be in default, pro- 
vided it is not gross or willful, if the termina- 
tion is in connection with a general termina- 
tion of all or substantially all of a group or 
class of War Department contracts for the 

°9 Fed. Reg. 478 (1944). 

"Except contracts to be completed in six months or 
less for an amount of less than $500,000; and con- 
tracts for an amount of less than $500,00 regardless 
of the date of completion. 
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same product or for closely related products, 
or if there is a general termination of war 
contracts at or about the cessation of present 
hostilities, or a major part thereof. The old 
article prescribed termination under it in case 
of default, except in cases of substantial dam- 
age to the Government, only in connection 
with a general termination on cessation of 
present hostilities. 

The new article expressly requires the con- 
tractor to settle all claims of suppliers and 
subs with the approval or ratification of the 
contracting officer, such approval or ratifi- 
cation to be final; while the old article con- 
tained no such express provision, except in 
connection with formula settlements. 

The old article required the contractor to 
transfer title to all completed supplies and to 
all items acquired or produced by the con- 
tractor for the performance of this contract. 
The new article, however, requires the con- 
tractor only to transfer title to the items which 
he would be required to furnish to the Gov- 
ernment if the contract had been con.pleted. 
Thus the new article does not involve the 
contractor in as extensive an obligation as the 
old. 

The old article required that the contractor 
“shall sell—supplies” and other material ac- 
quired under the contract. The new article, 
however, requires the contractor only to “use 
his best efforts to sell.” It also specifically re- 
lieves the contractor of the necessity of ex- 
tending credit to any purchaser. 

As to property in which the Government has 
an interest, the old article contained no ex- 
press obligation on the contractor to preserve 
such property except by inference in a pro- 
vision for payment to the contractor of agreed 
amounts “for the protection of Government 
property.” The new article is more explicit in 
its terms. It requires the contractor to take 
necessary action, or such as is directed by the 
contracting officer, to protect and preserve 
property in the contractor’s possession in 
which the Government has or may acquire an 
interest. 

Under the old article as well as the new, 
provision is made for negotiation of a settle- 
ment, if practicable; and if not possible, then 
for the application of a specific formula to 
arrive at a termination figure. The old article 
prescribed, with respect to the negotiated set- 
tlement, the payment of such agreed sum as 
was reasonably necessary to compensate the 
contractor for costs, etc., and payment of a 
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reasonable allowance for anticipated profit on 
the uncompleted portion of the contract. Th: 
new article has a more flexible provision. It 
provides that the parties may agree upon the 
amount to be paid to the contractor and that 
this amount may include a reasonable allow- 
ance for profit; there is, in addition, a specific 
provision that the formula settlement provi- 
sions shall not limit, restrict, or otherwise 
determine or affect a negotiated settlement. 

The new article provides for successive par- 
tial payments; whereas the old article pro- 
vided only for the payment of one total sum 
agreed upon in negotiation, or determined by 
formula. Thus the parties can now agree upon 
items involving no dispute and leave for de- 
termination under the formula other items on 
which they cannot reach an agreement. 

The old article contained a provision where- 
by the contractor could receive a minimum 
payment of $100 upon termination. This pro- 
vision is omitted in the new article. 


With respect to the formula settlement, to 
be invoked where the parties cannot agree, 
the new article provides for payment of the 
contract price for completed articles; but 
leaves the parties free to agree upon another 
price if the settlement is negotiated. In the old 
article it was mandatory for the contract price 
to be paid for completed articles, regardless of 
whether the settlement was negotiated or by 
formula. 

The most outstanding difference between 
the formula provisions in the articles is with 
respect to the calculation of profit. The new 
article provides that no profit is to be allowed 
on charges of subcontractors, unless they rep- 
resent supplies delivered or services furnished 
by the sub prior to termination; in which 
event an agreed sum, not over 2 per cent, is 
to be allowed on such items so delivered by 
the sub to the prime and not processed by the 
prime. As to the prime contractor’s own work, 
an agreed limitation percentage-wise, of pro- 
fits, is to be inserted. No limit is prescribed 
for this rate of percentage. However, there is 
an indirect limit by reason of an overall limi- 
tation of 6 per cent which is imposed on the 
aggregate amount of the prime’s charges and 
the cost of articles supplied by subs and not 
processed by the prime. The uniform article 
leaves the amount of the overall ceiling on the 
profit of the contractor’s own work to the dis- 
cretion of the procurement agency. The War 
Department recommends the general use of 
2 per cent as the handling profit and 8 per 
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‘cent as the processing profit, respectively; 
however, a lower ceiling may be used where 
desirable. In cantrast with the specific profit 
percentage provisions of the new article, the 
old article contained a formula whereby allow- 
able profit was to be computed by estimating 
the profit which the prime would have made 
on the uncompleted terminated portion of the 
contract if it had gone to completion, and 
multiplying this profit by the percentage of 
completion at which the prime had arrived in 
fulfilling his contract. The computation of the 
expected profit, and of the percentage of com- 
pletion, involved difficult accounting calcula- 
tions, the result of which would in many cases 
be no more than a bare guess. 

An important distinction appears here with 
respect to contracts on which the contractor 
would have suffered a loss rather than a pro- 
fit, if completed. Under the old article, termi- 
nation under these circumstances would deny 
the contractor any recovery of reasonable 
profit. Under the new article, the contractor 
is guaranteed a profit on the terminated work 
regardless of the fact that he would have in- 
curred a loss if the contract had gone to com- 
pletion. 

In the new article there are several limita- 
tions in the application of the formula which 
do not apply to a negotiated settlement. Thus, 
the formula provides that completed articles 
must be paid for at the contract price, where- 
as under the negotiated form of settlement no 
limitation appears. So also, the profit is limited 
under the formula; but not under negotiation. 
The formula limits total payments for com- 
pleted and terminated work to the total con- 
tract price; no such limitation is expressed on 
negotiated settlements. Under the formula the 
contractor is liable for loss or damage to prop- 
erty prior to passage of title to the Govern- 
ment or to a Government approved buyer, or 
prior to 60 days after the contractor files an 
inventory with the Government, whichever 
date occurs first. Loss or damage after that 
date falls upon the Government. Under a 
negotiated settlement there is no correspond- 
ing limitation of the contractor’s obligation to 
protect and preserve property. 

With respect to the Statement of Cost 
Principles, this is novel and appears only in 
the new article. The old article contains no 
corresponding provision. 

It should be noted that the Statement of 
Cost Principles is applicable only to settle- 
ments under the formula method. The princi- 
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ples set forth in it do not control settlements 
arrived at by negotiation; although obviously 
the statement furnishes guideposts to con- 
tracting agencies and to contractors which can 
be followed if desired. On the other hand, 
the Termination Accounting Manual, pub- 
lished at about the same time Procurement 
Regulation No. 15 was issued, sets up a series 
of cost principles for the guidance of Govern- 
ment accounting personnel in examining con- 
tractors’ statements of termination charges; it 
is applicable to negotiate settlements, although 
it has been superseded by the Statement of 
Cost Principles as regards formula settlements. 

The provisions for payment in the new arti- 
cle are very much broader than those in the 
old. The new provides that such payments 
may be made on account as well as partially 
from time to time, whether determined by 
agreement or otherwise. The new article per- 
mits partial payments regardless of whether 
the final settlement is by negotiation or 
formula. 

Under the new article payments may be 
made direct to subcontractors in the discretion 
of the contracting officer of claims arising 
from the terminated subcontract, provided 
they represent undelivered supplies or uncom- 
pleted services." No such provision appears 
in the old article. 

One problem which has arisen in connection 
with terminations has to do with the relative 
rights of subcontractors as against assignees 
of the prime contractor. The new article may 
have the effect of improving the position of 
the sub in this regard. Under the new article 
an assignee relies upon the claim of the prime 
contractor for work done by him and at the 
discretion of the contracting officer a subcon- 
tractor may come in ahead of the assignee as 
regards payment for work done by him except 
in so far as he has made delivery to the prime. 


IV. STATEMENT OF Cost PRINCIPLES 


The Cost Statement differs from the Termi- 
nation Accounting Manual in three respects: 
1. The loss on special facilities is allowed 
as a cost against the terminated portion of the 
contract in an amount which bears the same 


‘The new article permits such direct payments to 
subcontractors, at least by indirection; in authorizing 
the Contracting Officer to deduct from payments 
made to the prime contractor claims of subcontrac- 
tors or suppliers where the latter have not yet deliv- 
ered property or furnished services to the contractor 
in connection with the production of completed arti- 
cles under the contract. (New article, paragraph [e]). 


/ 
t on 

The 

It 

the 

that 

low- 

cific 

ovi- 

wise 

| 

sum 

by 

pon 

de- 

on 

um 

to 

ree, 

the 

but 

her 

old 

‘ice 

of 

by 

en 

ith 

ew 

ed 

ed 

ch 

is 

by 

he 

ed 

is 

1i- 

he 

ad 

ot 
le 

he 

S- 

ar 

of | 
er 


Page 64 


proportion to the loss of useful values as de- 
liveries not made under the contract bears to 
the total of the deliveries which have been 
made and would have been made had the con- 
tract and other war production contracts been 
completed. 

2. Interest on borrowings is specifically al- 
lowed. 

3. Costs which were charged off during a 
period covered by previous renegotiation, if a 
refund was made for such period, or if no re- 
fund was made, then to the extent that such 
charging off is shown to have avoided such re- 
fund, are excluded. 


V. ADVANTAGES OF NEW ARTICLE VERSUS OLD 


In advising war contractors with respect to 
consenting to amendments of presently exist- 
ing contracts, whereby the new uniform termi- 
nation article is proposed for inclusion, the 
following relative advantages should be kept 
in mind: 

1. An equitable adjustment may be made in 
the unit price of the unterminated portion of 
the contract which the contractor is still re- 
quired to complete. This, as has been pointed 
out, permits a readjustment of price in order 
to meet the situation which presents itself to 
a contractor of having to absorb a fixed bur- 
den or overhead over a smaller number of 
units. 

2. The termination settlement may be di- 
vided into several portions—a negotiated set- 
tlement may be made on items not in dispute; 
and the parties may leave for later determina- 
tion by formula items which are in dispute. 
Under the old article no such provision was 
made; and some criticism has been levelled at 
the opportunity thereby afforded to a con- 
tracting officer to abitrarily refuse to agree 
on undisputed items as a means of compelling 
a contractor to agree with the contracting of- 
ficer’s position on disputed items. 

3. A contractor facing a loss on the com- 
pleted contract is made whole on the termi- 
nated portion of the contract; the formula in 
the new article guarantees some profit on the 
terminated portion. 

4. On its face, the new article appears to 
offer one disadvantage; namely, that the prof- 
its are strictly limited percentage-wise. How- 
ever, this objection is not as serious as it first 
appears. In the first place, many contractors 
are without question entirely content to be re- 
imbursed their actual costs and to forego any 

profit allowance whatsoever. Industry cannot 
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and should not put itself in the position of 
grasping for the last ounce of realizable profit. 
A basic conception of legitimate wartime prof- 
its is that no man, industry, or group should 
be allowed, or should want, to make uncon- 
scionable profits out of a situation where other 
human beings contribute not merely money, 
but their actual lives, and that profits in any 
event must be limited to what is fair and rea- 
sonable under the circumstances. 

Director Byrnes, on February 24, 1944’ 
supplemented his directive order of January 
8, 1944, prescribing the use of the uniform 
termination article, by indicating certain ex- 
ceptions to the use of the article. These ex- 
ceptions were recommended by the Joint Con- 
tract Termination Board, set up in the Office 
of War Mobilization, and are as follows: 

The procurement agencies may elect not to 
use the termination article in certain specific 
classes of contracts: for example, contracts of 
less than $50,000; and contracts for less than 
$500,000 where delivery is scheduled within 
six months; Letters of Intent and other pre- 
liminary contractual arrangements which con- 
template subsequent execution of formal con- 
tracts; contracts of Government departments 
with other instrumentalities of the Govern- 
ment, or with states or with subdivisions there- 
of; contracts for material manufactured as a 
by-product or co-product in an integrated op- 
eration from a common raw material source 
in such manner that cost of manufacture is 
not susceptible of separate determination 
contracts made for the Government by a con- 
tractor under a cost-plus contract, for materi- 
als and supplies made in connection with con- 
struction of Government-owned plants and 
facilities; contracts which provide that com- 
pleted items shall be paid for at a price which 
excludes profit; requirement or open-end con- 
tracts. The amendments make further pro- 
vision for use by the named agencies of the 
termination article in contracts executed thirty 
days after appropriate publication of the arti- 
cle and statement by the agency; with provi- 
sion for earlier use at the option of any such 
department. Further provision is made for 
each department to amend outstanding con- 
tracts to include the new termination article; 
and for use of the uniform article by a de- 
partment other than those named, where con- 
tracts for war supplies and equipment in con- 
tinental United States under fixed price con- 
tracts are let by the department in question. 


°9 Fed. Reg. 478 (1944) pages 2251-2. 
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Director Byrnes, on February 21, 1944” 
announced that the membership of the Joint 
Contract Termination Board was augmented 
by adding representatives of the Department 
of Justice, the War Production Board, the 
Smaller War Plants Corporation, and the 
Comptroller General. 


VI. TERMINATION PARALLELS RE- 
NEGOTIATION PROCEDURE 


In several respects termination procedure 
as thus far developed parallels renegotiation.” 
Thus a War Contracts Price Adjustment 
Board is provided for by the Revenue Act of 
1943, which will be comprised of represen- 
tatives of the various Governmental agencies, 
who under the renegotiation law are author- 
ized to enter into renegotiation proceedings 
with contractors. Witness the corresponding 
Joint Contract Termination Board now func- 
tioning in the Office of War Mobilization. 


Advocacy, in some sources, of termination 
settlements contractor-wise rather than by 
specific contract, continues. This is a develop- 
ment which has characterized renegotiation 
procedure almost since its inception. Although 
the renegotiation law originally called for re- 
negotiation of the prices of individual con- 
tracts, the practice soon developed, later im- 
plemented by a statutory amendment to the 
renegotiation law, of renegotiation on an over- 
all basis. 

In other respects, however, termination pro- 
cedure, while approaching some of the objec- 
tives already attained by renegotiation, has 
not yet arrived at the stage where an overall 
system has received general acceptance or has 
been authorized by law. It was necessary in 
setting up the novel structure of renegotiation 
to achieve as quickly as possible a complete 
structure of law; since nothing whatever ex- 
isted in the form of precedent or authority for 
the revolutionary concept of renegotiation of 
excessive profits. Termination, on the other 
hand, is not unknown to our jurisprudence. 
Some experience with it was had during and 
at the conclusion of World War I.” 

“9 Fed. Reg. 478 (1944) page 2197. 

"See LaBrum, Lawyers and the Renegotiation of 
Contracts (1943) 29 AB.A.J. 371-4; and LaBrum, 
Some Recent Developments in Renegotiation of War 
Contracts (1943) 91 U. of Pa. L. Rev. 91-111. 

*Three cases involving terminations of the last war 
are still pending ; two in the Court of Claims and one 
in a Federal District Court. See op. cit. supra, note 
2, pages 4-6. 
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VII, PENDING LEGISLATION 


Although contract termination began short- 
ly after the inception of the present war, as 
yet no comprehensive legislative enactment 
exists which provides a complete procedure. 
The present session of Congress has developed 
much thought on termination. H. R. 3022, 
and an identical bill, S. 1280, introduced al- 
most a year ago, resulted in extensive hear- 
ings by the Military Affairs Committee of both 
houses of Congress. Neither Committee has 
yet reported out either bill, but subsequent 
legislation has been proposed from time to 
time. This legislation is summarized in a “Pre- 
liminary Report on Contract Termination 
Legislation” by Senator Murray, Chairman of 
the War Contract Subcommittee of the Senate 
Military Affairs Committee, dated December 
23, 1943. 

The most recent legislative proposals have 
been two bills, introduced jointly by Senators 
Murray and George; Senatcr Murray in his 
capacity as Chairman of the Military Affairs 
Subcommittee on War Contracts, and Senator 
George as Chairman of the Special Senate 
Committee for Post-War Economic Policy and 
Planning. S. 1718, introduced by Senator 
Murray on February 11, 1944, purports to 
cover all phases of contract termination. S. 
1730, introduced by Senator George on Feb- 
ruary 22, 1944, essays an even more compre- 
hensive coverage of various aspects of the ter- 
mination program, including disposal of war 
surpluses and reconversion of industry; and 
as to termination reiterates in the main the 
legislative proposals contained in S. 1718, 
Senator Murray’s bill. Both of these bills 
would take effect upon enactment into law 
and apply to current terminations. 

Several provisions in the proposed legisla- 
tion are of particular interest to attorneys. 
The bill (S. 1718) would create the Office of 
Director of Contract Termination Settlement 
to be appointed by the President with the con- 
sent of the Senate; and also a Contract Set- 
tlement Advisory Board to include represen- 
tatives of the War, Navy, and Treasury De- 
partments; the Maritime Commission; the 
Foreign Economic Administration, Recon- 
struction Finance Corporation, War Produc- 
tion Board, Smaller War Plants Corporation, 
and the Attorney General. 

A provision is made for payment of interest 
at 3 per cent on the termination claim. Defin- 
ite and final settlement of termination claims 
by agreement, in the absence of fraud, or for 
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purposes other than statutory renegotiation is 
provided.” Auditing is to be limited to a mini- 
mum consistent with public interest; and set- 
tlement policies are to be regulated by the 
Director of Contract Termination Settlement. 
Provision is made for alternative methods of 
determining reimbursement to the contractor; 
on the basis of actual, average, or estimated 
costs, or of a percentage of the contract price; 
and overall procedures are permitted. Con- 
tracting agencies may settle directly with 
subs.“ A novel provision is for payment of an 
additional amount to a sub where the prime 
becomes insolvent or otherwise deprives the 
sub of fair compensation for the termination 
of a subcontract. 

Mandatory payment of 90 per cent of the 
amount of the termination claim, less liabilities 
to subcontractors is provided. Provision is 
made for penalizing a contractor who over- 
claims, by imposing a penalty of 12 per cent 
per annum, the overpayment to be considered 
a loan from the Government. Procuring agen- 
cies are authorized to make and guarantee 
loans. 

Provision for partial payment is made. Ex- 
cessive partial payments are subject to the 
same 12 per cent penalty, except that where a 
prime contractor advances payment to a sub 
upon authorization or approval by the procur- 
ing agency, the prime so making the payment 
is not to be held liable for an excessive pay- 
ment in the absence of fraud on his part; 
and the prime is entitled to credit or payment 
from the Government in the amount of such 
excess payment. 

Another new departure in the proposed act 
is a requirement that as far as possible notice 
of termination shall be given at !east thirty 
days in advance of the cessation of the work. 
In addition, contracting agencies are required 
to protect war contractors against additional 
costs and expenses resulting from failure to 
give notice of termination thirty days in ad- 
vance of the cessation of work. 

__ A policy of the prompt removal from con- 
tractors’ plants of all surplus material by the 
contracting agency, or in the alternative, re- 


“For a description of the work of the War Frauds 
Unit, Criminal Division; and of the Claims Division 
in the Department of Justice, in the detection of 
fraud in Government contracts, see op. cit. supra, 
note 2, pages 13-19. 

“The Attorney General has, however, advocated 
that the Government refrain from undertaking to 
settle claims of subcontractors, even of the first tier. 
See op. cit. supra, note 2, page 3. 
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moval and storage by the contractor at Gov. 
ernment risk and expense within 30 days after 
the contractor submits a detailed inventory, is 
provided. 

Three avenues of appeal are given a war 
contractor aggrieved by the findings of a con- 
tracting agency. He may: 

1, Appeal to a Board of three to nine mem- 
bers, set up by the Act, whose members are 
designated by the Director appointed under 
the Act; 

2. Resort to arbitration under the United 
States Arbitration Act;” 

3. Bring suit in the Court of Claims, or in 
a United States District Court.” . 

Once the forum is selected, however, the 
contractor is bound thereby. Findings of a 
contracting officer, while not binding upon 
appeal, are to be deemed prima facie correct 
and the burden is placed upon the war con- 
tractor to establish the correctness of his com- 
plaint. 

Authority is granted to the Court of Claims 
to appoint up to twenty additional commis- 
sioners.” This is in accordance with the rec- 
ommendations of the Attorney General, sub- 
mitted to the Murray Subcommittee. Provi- 
sion is also made for interpleading interested 
parties in such suits and proceedings; and for 
barring any further claims by interested per- 
sons upon their failure to appear as summoned 
in the interpleader action. 

Government contracting officers are relieved 
of personal liability in the absence of fraud or 
bad faith. 

While pre-audit is discouraged, full author- 
ity is given to the General Accounting Office 


“The Attorney General opposes the extension of 
arbitration proceedings to include claims against the 
Government because of the lack-of precedent value of 
such arbitration proceedings, the possible influence of 
the comparative financial position of the Government 
as one party to said proceedings; and the necessity 
of uniformity of decision in matters of Government 
contract law. See op. cit. supra, note 2, page 10. 

“The Attorney General has disapproved the en- 
largement of Tucker Act jurisdiction of Federal Dis- 
trict Courts. At the present time this jurisdiction over 
claims against the Government is limited to cases in- 
volving not more than $10,000; the Court of Claims 
has exclusive cognizance of claims of larger amounts. 
See op. cit. supra, note 2, page 8. 

“The present commissioner system of the Court of 
Claims was instituted in 1925. Under it commissioners 
take evidence throughout the country, at times and 
places chosen to suit the convenience of parties and 
witnesses. The Attorney General doubts if lawyers in 
general are acquainted with the economies and con- 
veniences of the commissioner system. See op. cit, 
supra, note 2, page 9. 
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to make post-audits and report cases of sus- 
pected fraud. However, the General Account- 
ing Office is specifically barred from sus- 
pending any amounts due to war contractors 
under the settlements involved and from sus- 
pending credit to a disbursing officer of pay- 
ments made by him under such settlement. 

Defective, informal, oral, or quasi-contracts 
are validated.” The Director is authorized to 
establish policies of supervision and review 
within contracting agencies of termination 
settlements and interim financing; and to 
prescribe records to be Kept by contracting 
officers and war contractors. Records shall be 
preserved until five years after termination 
of hostilities, or for five years after final set- 
tlement of a war contract, whichever is later, 
with appropriate penalties to individuals and 
groups for mutilation, destruction, or secret- 
ing of records. The statute of limitations for 
prosecution of fraud against the Government 
is suspended until five years after termination 
of hostilities, or settlement of a contract, 
whichever is later. Penalties are prescribed 
for false certifications and statements in con- 
nection with obtaining payment from the 
Government. 

Authority is granted to each contracting 
agency to make contracts necessary and ap- 
propriate to carry out the provisions of the 
Act; to amend existing contracts; to assume, 
or indemnify contractors against, other claims 
in connection with settlement of termination 
claims; to determine what constitutes a war 
contractor and a war contract; to continue 
in effect all existing policies and procedures 
unless and until superseded by regulations of 
the Director; to collaborate with the Smaller 
War Plants Corporation in order to protect 
interests of smaller war contractors; to de- 
centralize the administration of termination 
settlements and interim financing by encourag- 
ing delegation of authority with contracting 
agencies; and to consult with industry through 
advisory committees. 


*At the end of the last war contractors who held 
informal and technically defective contracts found, 
upon termination, that under a ruling of the Comp- 
troller General, the War Department could not reim- 
burse them for costs expended on partially completed 
performances. It was not until several months after 
the armistice that the Dent Act was enacted to rem- 
edy this situation (40 Stat. 1272, 50 U.S.C.A. Par. 
80, approved March 2, 1919). The present proposed 
Bill anticipates similar difficulties. The Attorney 
General, however, doubts the advisability of the need 
of such legislation at the present time. See op. cit. 
Supra, note 2, page 4. 
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Under present procedures one obstacle to 
settlement of terminations contractor-wise, 
has been the fact that one contractor may 
hold prime contracts with various Govern- 
ment agencies; payment for each contract 
may be authorized out of separate appropria- 
tions; and the question arises as to how to 
charge the final overall termination payment 
with respect to the particular appropriation in- 
volved. At the moment no authority exists for 
using any appropriated money for purposes 
other than the original authority to which the 
appropriation was committed. The proposed 
act, to remedy this difficulty, authorizes con- 
tracting agencies to use any appropriations 
granted them, or granted to any other con- 
tracting agency; and to determine by appro- 
priate method the portion of the expenditure 
chargeable to each appropriation and to make 
transfers of funds accordingly. 

Necessary provisions appear in the pro- 
posed bill for delegation and redelegation of 
authority and discretion; as well as for joint 
exercise by two or more agencies of authority 
and discretion conferred upon them indivi- 
dually. 

The short title of the Act is “Contract Set- 
tlement Act of 1944.” 


VIII. Executive DEPARTMENT ACTIVITY 


The Baruch Committee’s report to Director 
Byrnes, and made public on February 18, 
1944” follows in the main the proposals set 
out in the Murray and George bills. Some rel- 
atively minor differences appear. Thus pro- 
vision is made in this report for payment in 
full, not only for completed items, but for 
so-called “factual” items, that is, those repre- 
senting direct labor, material, etc. The report 
recommends that records be kept by contrac- 
tors for three years as distinguished from the 
legislative proposal of five years. Recommen- 
dation is made for the use of a standard ter- 
mination clause in war subcontracts; for the 
establishment of a minimum nuisance claim 
settlement figure; and for vigorous experi- 
ment with overall or contractor-wise settle- 
ment. 

The major difference between the legisla- 
tive proposals and the Baruch report is in the 
operational supervision program. The legis- 
lation would set up a separate agency, to be 


"See New York Times, page 8, and Wall Street 
Journal, pages 1-2, both of February 19, 1944; and 
Business Week, February 26, 1944, pages 17-20, for 
a summary of the Report. 
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known as the Office of Contract Termination 
Settlement. This would be subject to constant 
surveillance by Congress. The Baruch report, 
on the other hand, advocates establishment of 
a Joint Contract Termination Board in the 
Office of War Mobilization, an Executive de- 
partment, and therefore presumably under the 
direction of the Chief Executive. 

A great deal more progress has been made 
towards the goal of an adequate termination 
program than existed at a corresponding stage 
of World War I. The great amount of dis- 
cussion and thinking which has taken place up 
to the present moment and will continue in 
increased measure to occupy the attention of 
all interests involved in termination, is in 
marked contrast to the lack of preparedness 
on our part during and at the conclusion of 
World War I. We have already achieved cer- 
tain practices and policies in termination, chief 
of which is the adoption of a standard uniform 
article. In contrast, in World War I no uni- 
formity of any sort existed until approxi- 
mately six weeks before the Armistice; and 
then for the first time a uniform termination 
article was promulgated for the use of the 
War Department, although other procurement 
agencies continued to use their own individual 
contract clauses. The War Department Board 
of Contract Adjustment of World War I was 
not set up until several days prior to the 
Armistice; in marked contrast to the experi- 
ence of the present war, which saw the es- 
tablishment of a corresponding Board of Con- 
tract Appeals as far back as August 8, 1942.” 

Congress and the President are both giving 
attention to the establishment of complete pro- 
cedures for termination settlements. No such 
omnibus action was attempted during World 


See War Department Procurement Regulations, 
Par. 318-D through 318-F for procedure and opera- 
tion of the War Department Board of Contract Ap- 
peals. 
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War I; it was not, in fact, until months after 
the Armistice that Congress enacted the Dent 
Act to give relief to terminated contractors 
whose contracts fell short of the, formal re- 
quirements of law. 


IX. CoNcLUSION 


No group has a greater responsibility than 
the legal profession in assuring the nation of 
a smoothly functioning termination program. 
Lawyers will be called upon to advise the Gov- 
ernment and industry on the many legal prob- 
lems which will beset their respective clients 
in connection with terminations. Not only is 
it important for lawyers to know the legisla- 
tive enactments, and the executive regulations 
and directives; but it is even more important 
to comprehend and understand the underlying 
reasons behind these enactments; and the 
philosophies which attend a proper termina- 
tion program. Only in this way can the legal 
profession acquit itself of its solemn respon- 
sibility to the nation facilitating prompt ter- 
mination settlements and of solving the con- 
comitant problems which attend the termina- 
tion program already discussed. - 

Lawyers have in the past seen extensive 
encroachment on law practice of lay agencies 
who purport to be expert and to specialize in 
various fields of endeavor which are, and of 
right ought to be, the responsibility and pro- 
vince of the lawyer. It is not alone to the 
selfish interest of the Bar to preserve those 
fields of endeavor which traditionally belong 
to it. It is far above and beyond that. It is, as 
a matter of fact, a duty and obligation owed 
by the Bar to the public and to the nation 
to make certain that problems in legal fields 
shall be undertaken and Solved by persons 
skilled in the law; and held to a high degree 
of professional conduct by the ethics of their 
profession. 
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Transpositions occurred on two pages (84 and 85) of the Directory of Members, 
1944, Journal. These pages, corrected, are here reprinted and are to replace similar pages in the 
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